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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS

NAVY SEALs 1-26, ct al,,

Plaintiffs,
Case No. 4:21-cv-01236-O

V.

JOSEPH R. BIDEN, JR., in his official capacity as
President of the United States, et al.,

Defendants.

DEFENDANTS’ NOTICE OF SUPPLEMENTAL FACTUAL DEVELOPMENTS
RELATED TO THEIR PENDING MOTIONS TO COMPEL

Defendants respectfully provide notice that Plaintiff SWCC 3, who has refused to respond to
any of Defendants’ discovery requests on the basis that he is not serving as a class representative,
continues to submit new declarations and documents in the Court of Appeals in support of the
individual and class-wide preliminary injunctions. Dec. 5, 2022 Rule 28(j) Ltr. H. Hacker to Fifth Cir.
(attached as Exhibit 1). This factual development is relevant to Defendants’ two pending motions to
compel, which (among other things) seek to compel discovery responses from Plaintiffs who refuse
to comply with their discovery obligations on the basis that they are not class representatives. See ECF
Nos. 191 & 203. Defendants explained that they are entitled to discovery from all named Plaintiffs,
even those who are not class representatives, because “[a]ll individual Plaintiffs sought and received reliet
from this Court on their own behalf, relying on their own sworn declarations.” ECF No. 192, at 5.
These Plaintiffs “provided declarations in support of the preliminary injunctions currently on appeal”
including both the injunction covering individuals and the class-wide injunction. Id And now
Plaintiffs are submitting new declarations directly to the Fifth Circuit in support of their individual

and class-wide injunctions. See Ex. 1.
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The non-class-representative Plaintiffs continue to object to Defendants’ discovery requests,
arguing that they, “like the other absent class members, [are] ‘not required to do anything. [They] may
sit back and allow the litigation to run its course, content in knowing that there are safeguards provided

2

for [their| protection.”” ECF No. 198 (citation omitted). But non-representative Plaintiffs have not
sat back and allowed the litigation to run its course. They continue to actively engage in this litigation
by submitting “new” facts in support of their litigation positions, even as recently as two days ago.

Plaintiffs cannot have it both ways. Plaintiffs cannot continue to submit one-sided
declarations when it supports their litigation aims but then refuse to provide information sought by
Defendants pursuant to proper discovery requests.' Named Plaintiffs like SWCC 3 are actively
litigating these cases as full parties, and as such, they are required to comply with their discovery
obligations under Rule 26.

The letter and supplemental facts submitted to the Court of Appeals underscores why the
Court should grant Defendants’ pending motions to compel. Defendants are entitled to reasonable

discovery from all non-class-representative Plaintiffs under the Federal Rules of Civil Procedure, the

applicable case law, and basic principles of fairness.

Dated: December 7, 2022 Respectfully submitted,

BRIAN M. BOYNTON
Principle Deputy Assistant Attorney General

ALEXANDER K. HAAS
Director, Federal Programs Branch

ANTHONY J. COPPOLINO
Deputy Director

""The requests are relevant and proportionate to the needs of the case as described in Defendants’
papers in support of the pending motions. See ECF Nos. 192, 199, 204, and 209

2
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[s/ Zachary A. Avallone

ANDREW E. CARMICHAEL

AMY E. POWELL

Senior Trial Counsel

STUART J. ROBINSON

Senior Counsel

ZACHARY A. AVALLONE (DC Bar 1023361)
COURTNEY D. ENLOW

Trial Attorney

United States Department of Justice
Civil Division, Federal Programs Branch
1100 L Street, N.W.

Washington, DC 20005

Tel: (202) 514-2705

Fax: (202) 616-8470

Email: zachaty.a.avallone@usdoj.gov

Counsel for Defendants
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CERTIFICATE OF SERVICE
I hereby certify that on December 7, 2022, I electronically filed the foregoing paper with the
Clerk of Court using this Coutt’s CM/ECF system, which will notify all counsel of record of such

filing.

[s/ Zachary A. Avallone

ZACHARY A. AVALLONE (DC Bar 1023361)
Trial Attorney

United States Department of Justice

Civil Division, Federal Programs Branch

1100 L Street, N.W.

Washington, DC 20005

Tel: (202) 514-2705

Fax: (202) 616-8470

Email: zachaty.a.avallone@usdoj.gov
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Exhibit 1
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HEATHER GEBELIN HACKER (512) 399-3022
Partner Heather@HackerStephens.com

December 5,2022

Lyle W. Cayce, Clerk

United States Court of Appeals for the Fifth Circuit
600 S. Maestri Place

New Orleans, LA 70130-3408

Via ECF

Re:U.S. Navy SEALs 1-26 v. Biden, No. 22-10077 consolidated with 22-10534
Dear Mr. Cayce,

Pursuant to Federal Rule of Appellate Procedure 28(j), Plaintiffs-Appellees submit
newly discovered facts and additional authority. As explained in Plaintiffs’ briefing,
the appeals for numerous class members are still being processed by the Navy. As
part of this process, commanding officers have the option to submit endorsements
in favor of an appeal. Attached is an endorsement from a Navy Commander urging
the Navy to approve SWCC 3’s religious accommodation request, which was
received by SWCC 3 on November 16, 2022. In analyzing the Navy’s asserted
compelling interests, the Commander concludes no such compelling interest exists
when SWCC 3’s age, fitness, and medical history is considered alongside the
marginal benefit of the vaccine to protect individuals against the Omicron variant of
the virus, which now accounts for most COVID-19 infections. The Commander also
concludes that the mandate is not the least restrictive means of accomplishing the
Navy’s interest because natural immunity, masking, and good hygiene are less
restrictive alternatives. Indeed, according to the Commander, enforcing the
mandate will result in the loss of personnel necessary for accomplishing the
Commander’s mission. This endorsement further illustrates that the Navy has failed
to satisfy RFRA’s rigorous standard.

Counsel also points the Court to the recent decision in Doster v. Kendall, No. 22-
3497/3702, 2022 WL 17261374 (6th Cir. Nov. 29, 2022). In Doster, a unanimous
panel of the Sixth Circuit upheld preliminary injunctions for both individual Air
Force servicemembers and a class of Air Force servicemembers. The court
determined that abstentionisinappropriate, the actionis ripe for judicial review, the

HackerStephens.com 108 Wild Basin Rd South, Suite 250, Austin TX 78746 (512) 399-3022

Contact@HackerStephens.com
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U.S. Navy SEALs 1-26 v. Biden, No. 22-10077 consolidated with 22-10534
Page 2

servicemembers are likely to succeed on the merits of their RFRA claims, and that
the other requirements for injunctive relief are met. The Sixth Circuit noted that the
Air Force (like the Navy here) asked it “to read RFRA as if it simply codified the ‘great
deference’ that the Supreme Court had previously given to the military under the
Free Exercise Clause. ... We see no textual path to that result.” Id. at *19 (citations
omitted).

Sincerely,

/s/Heather Gebelin Hacker
Heather Gebelin Hacker
Counsel for Plaintiffs-Appellees

Encl: Endorsement

cc: All counsel of record via ECF
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