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U.S. Department of Justice
Civil Division, Appellate Staff
950 Pennsylvania Ave. NW
Washington, DC 20530

Tel: (202) 305-8849

April 5, 2023
VIA CM/ECF

Deborah S. Hunt, Clerk of Coutt

U.S. Court of Appeals for the Sixth Circuit
Potter Stewart U.S. Courthouse

100 East Fifth Street

Cincinnati, OH 45202

RE: Doster v. Kendall, Nos. 22-3497, -3702
Opinion issued November 29, 2022
Petition for rehearing filed February 13, 2023

Dear Ms. Hunt:

I write to notify the Court of another development relevant to the government’s pend-
ing rehearing petition. In Colonel Financial Management Officer v. Austin, No. 22-cv-1275,
a Florida district court entered preliminary injunctions barring enforcement of the mil-
itary’s COVID-19 vaccination requirement, first as to individual service members and
then as to a certified class of Marines, just as the district court here did for the Air
Force. The government appealed those injunctions. After the military rescinded the
vaccination requirement, and while the appeals remained pending, the government
asked the district court to enter an indicative ruling stating that it would dissolve the
preliminary injunctions, decertify the class, and dismiss the complaint as moot.

The district court granted that request in the attached order. The order explains (at 3-
4) that, “[b]y rescinding the mandate in accord with the 2023 NDAA, the Secretary of
Defense removed the policy at which the requested relief was directed and rendered
superfluous” the plaintiffs’ request that the military revisit their requests for religious
accommodations. It also rejects the plaintiffs’ invocation of the voluntary-cessation
exception to mootness, explaining (at 4-5) that because “Congress has unambiguously
renounced the mandate and has directed by statute a rescission of the mandate, recur-
rence of the military’s challenged conduct seems, absent any compelling evidence to
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the contrary, remote and implausible.” The court noted (at 5) that its ruling was con-
sistent with the prior rulings of the Eighth, Ninth, and D.C. Circuits to which we have
called this Court’s attention.

In this case, the government notified the district court in early March that it intended
to file a motion to dismiss, but the district court entered a stay that has prevented the
filing of that motion during the pendency of these appeals. If this Court were to grant
the relief requested by our rehearing petition and remand for further proceedings, we
would expect to seek dismissal and decertification of the class as we did in the Florida
case.

Sincerely,

/s/ Daniel Winik
Daniel Winik

cc: Counsel of Record (via CM/ECF)
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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
TAMPA DIVISION

COLONEL FINANCIAL MANAGEMENT
OFFICER, et al., on behalf of himself and others
similarly situated,
Plaintiffs,
V. CASE NO. 8:22-cv-1275-SDM-TGW

LLOYD AUSTIN, Secretary of the
Department of Defense, et al.,

Defendants.

NAVY SEAL 1, et al.,
Plaintiffs,
V. CASE NO. 8:21-¢v-2429-SDM-TGW

LLOYD AUSTIN, Secretary of the
Department of Defense, et al.,

Defendants.

INDICATIVE RULING UNDER RULE 62.1,
FEDERAL RULES OF CIVIL PROCEDURE

In these actions under the Religious Freedom Restoration Act, service mem-
bers in the Navy and in the Marine Corps challenge “the Federal COVID-19 Vaccine
Mandate,” which the Secretary of Defense has rescinded. Before the rescission,
three preliminary injunctions issued: one on behalf of a Naval officer and a Marine

officer (8:21-cv-2429), one on behalf of another Marine officer (8:22-cv-1275), and

e 8:22-cv-082253BMOPGWD @ocoemen8Q21 Al 08/06R230BagePhoébIPagelD 13494(3 0

 8)




Q)

5e 8:22-cv-0h2253EMOG WD @ocuemen8Q21  Fled 024085230 BageP20e6PagelD 13495(4 o

one on behalf of a certified class of Marines (8:22-cv-1275). An appeal from each
preliminary injunction pends. Navy Seal 1 v. Secretary of the United States Department of
Defense, No. 22-10645 (11th Cir.) (the Naval officer and Marine officer); Captain v.
Secretary of the U.S. Department of Defense, No. 22-12029 (11th Cir.) (the Marine of-
ficer); and Chief Warrant Officer 4 v. Secretary of the United States Department of Defense,
No. 22-13522 (11th Cir.) (the class of Marines).

During the pendency of the appeals, Congress enacted the James M. Inhofe
National Defense Authorization Act for Fiscal Year 2023, which directs the Secre-
tary of Defense to “rescind the mandate that members of the Armed Forces be vac-
cinated against COVID-19.” After the Secretary of Defense’s rescission memoran-
dum, each branch of the military has promptly rescinded each branch-specific
COVID-19 vaccination requirement. The defendants have filed notices containing
supplemental guidance and directives about the implementation of the rescission.
For instance, NAVADMIN 038/23, issued February 15, 2023, eliminates the distinc-
tion between “vaccinated” and “unvaccinated” service members in the Navy and the
Marine Corps and states that “COVID-19 vaccination status shall not be a considera-
tion in assessing individual service member suitability for deployment or other opera-
tional missions.” (Doc. 285-2) And a memorandum by the Secretary of the Navy,
issued February 24, 2023, directs the Navy and the Marine Corps to review the rec-
ords of service members who applied for a religious accommodation to ensure re-

moval of any adverse administrative action or disciplinary remark. (Doc. 286-2)

 8)




Q)

5e 8:22-cv-0h23253EMOG WD @ocuemen8Q21  Fled 024085230 BagePRoe6PagelD 13496(5 o

An order (Doc. 268)! directs the parties to brief mootness promptly after the
Secretary of Defense complies with the 2023 NDAA. The defendants move
(Doc. 200 in 8:21-cv-2429 and Doc. 275 in 8:22-cv-1275), to dissolve the preliminary
injunctions, to de-certify the class of Marines, and to dismiss the Navy and Marine
Corps actions as moot. The plaintiffs respond (Doc. 281) in opposition.

Because appeals pend from the preliminary injunctions and class certification,
the defendants request (Doc. 275 at 1) an indicative ruling under Rule 62.1, Federal
Rules of Civil Procedure, to permit an application to the Eleventh Circuit to relin-
quish jurisdiction. After a preliminary review of the motion to dismiss, an order
(Doc. 277) temporarily stays the action pending resolution of mootness. In accord
with an order (Doc. 63) directing the parties to mediate before a magistrate judge, the
parties have endeavored to resolve this action. However, the mediator as of Friday,
March 31, 2023, reports (Doc. 290) an impasse.

DISCUSSION

In each iteration of the complaint, in the prayer for relief in each complaint,
and during hearings throughout this action, the plaintiffs have repeatedly phrased
their request for relief as a preliminary injunction against application of the
COVID-19 vaccine mandate to religiously objecting service members pending a re-
commitment en masse to the military to re-adjudicate in conformity with RFRA each

service member’s request for a religious accommodation. By rescinding the mandate

! This order cites the docket entries in Colonel Financial Management Officer, et al., v. Lloyd Aus-
tin, et al., 8:22-cv-1275-SDM-TGW (M.D. Fla.), except as otherwise specified.
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in accord with the 2023 NDAA, the Secretary of Defense removed the policy at
which the requested relief was directed and rendered superfluous the request for re-
commitment for a second determination.

Resisting a finding of mootness, the plaintiffs principally argue that the Secre-
tary of Defense “retains the authority to reinstate the challenged mandate at any
time” because the 2023 NDAA directs the Secretary of Defense to rescind the Au-
gust 24, 2021 memorandum but does not prohibit the later re-imposition of the man-
date. (Doc. 281 at 4) To determine the mootness of a challenge to a rescinded pol-
icy, Richv. Sec’y, Fla. Dep’t of Corr., 716 F.3d 525, 531-32 (11th Cir. 2013), directs a
consideration of (1) “whether the termination of the offending conduct is unambigu-
ous”; (2) whether the termination “appears to be the result of substantial delibera-
tion, or is simply an attempt to manipulate jurisdiction”; and (3) “whether the gov-
ernment ‘has consistently applied’ [the] new policy or . . . course of conduct.” But
“when a government fully repeals a challenged law, a case challenging that law is al-
most surely moot.” Keister v. Bell, 29 F.4th 1239, 1250 (11th Cir. 2022).

Unlike a typical instance of voluntary cessation, the Secretary of Defense’s re-
scission of the COVID-19 vaccination mandate results not from the Secretary’s uni-
lateral decision but from a higher authority, Congress, which enjoys the constitu-
tional power under Article I, Section 8, “[t]o make Rules for the Government and
Regulation of the land and naval Forces[.]” Because in this action Congress has un-
ambiguously renounced the mandate and has directed by statute a rescission of the

mandate, recurrence of the military’s challenged conduct seems, absent any
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compelling evidence to the contrary, remote and implausible. The Secretary of De-
fense — timely and apparently in earnest — has complied with Congress’s directive,
and in the months following the rescission memorandum each branch has dutifully
rescinded the COVID-19 vaccination requirement and implemented procedures to
eliminate adverse administrative actions attending a service member’s earlier deci-
sion to decline COVID-19 vaccination. Also, the plaintiffs insist that the defendants
have not renounced the policy because the Secretary of Defense “has maintained that
his August 24 Memorandum was lawful and constitutional.” (Doc. 281 at 6) But
the government need not concede unlawful conduct to moot an action by rescission
of the challenged conduct.

The rescission 1s “unambiguous,” results from Congress’s constitutional au-
thority and not from an attempt by the Secretary of Defense to “manipulate jurisdic-
tion,” has resulted in consistent application, and has rendered superfluous the plain-
tiffs’ request for re-commitment for a second determination.? As the Eighth, Ninth,
and D.C. Circuits conclude, the rescission of the mandate likely moots the claims in
this action. See Roth v. Austin, 2023 WL 2531885 (8th Cir. 2023); Dunn v. Austin,
2023 WL 2319316 (9th Cir. 2023); Navy Seal 1 v. Austin, 2023 WL 2482927 (D.C.

Cir. 2023).

2 Although the order scheduling briefing on mootness states that the clerk will schedule a
hearing, the parties have adequately briefed the issue and a hearing will not materially benefit this
indicative ruling.
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CONCLUSION

The challenged and preliminarily enjoined mandate no longer exists, and the
issue unifying the injunctive class no longer exists. Under Rule 62.1, Federal Rules
of Civil Procedure, “if the court of appeals remands for th[is] purpose,” an order by
the district court (barring some unforeseen event) will grant the defendants’ motions
(Doc. 200 in 8:21-cv-2429 and Doc. 275 in 8:22-cv-1275) to dissolve the preliminary
injunctions, to de-certify the class of Marines, and to dismiss the complaints as
moot.> The clerk must file this order in 8:21-cv-2429 and must transmit this order to
the Eleventh Circuit in Navy Seal 1 v. Secretary of the United States Department of Defense,
No. 22-10645 (11th Cir.); Captain v. Secretary of the U.S. Department of Defense, No. 22-
12029 (11th Cir.); and Chief Warrant Officer 4 v. Secretary of the United States Department
of Defense, No. 22-13522 (11th Cir.).

ORDERED in Tampa, Florida, on April 3, 2023.

A&ZM)MWM

STEVEN D. MERRYDAY
UNITED STATES DISTRICT JUDGE

® The order will reserve jurisdiction to resolve any post-judgment matter, such as a claim for
an attorney’s fee and costs.
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