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96 UNCONSTITUTIONAL PATHWAY

regulatory conditions typically are specified by agencies, the agen-
cies end up with a dangerous combination of legislative, prosecutorial,
and judicial power—a combination in which their judging is often a
further expression of their legislative and prosecutorial policies. This
is the very opposite of the Constitution’s separation of powers and a
perfect illustration of why the separation of powers matters.

The dangers are even greater when judicial power gets devolved
by regulatory conditions to state or private institutions. When im-
posing regulatory conditions on states and private institutions, the

federal government often asks them to impose such conditions on per-

sons within their control and then to adjudicate the conditions—a
familiar example being Title IX tribunals in state and private univer-
sities. Judicial power is thereby not merely divested, but defederal-
ized and even privatized, and (as will be seen in Chapters 7 and 15)
the resulting regulatory adjudications are often untamed by even the
most basic due process or other procedural rights.

Like the displacement of legislative powers, this displacement of
judicial power is a question not merely of structure, but of freedom.
Just as the Constitution guarantees Americans the freedom of living
under laws made by their elected legislature, so it guarantees them a
freedom to be held to account only in the courts, with all of the pro-
cess due in the courts. By divesting the underlying powers, however,
conditions, especially regulatory conditions, throw these most basic
freedoms to the winds.

Consent Decrees and Other Settlements

The displacement of Congress’s legislative power often comes in the
form of settlements. Many commentators have noted the abuse of
consent decrees and other settlements; less well recognized is that
such agreements can be unconstitutional.

Rather than use benefits to impose regulatory conditions, some
agencies or state attorneys general sue in federal court and then settle
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in exchange for regulatory conditions, which the courts embody in
“consent decrees.” For example, after forty-six state attorneys general
sued the tobacco industry, they settled on the condition that the to-
bacco firms submit to a consent decree imposing advertising restric-
tions. Such restrictions would have faced political and constitutional
objections had the regulation come through Congress, but now they
are imposed by a court’s consent decree.

In an administrative version of such tactics, some agencies stay out
of court, relying instead on harsh administrative proceedings to se-
cure consent to regulatory conditions. The Federal Trade Commis-
sion, for example, uses this approach to get submission to regulatory
conditions it could not have imposed by law (as will be seen in
Chapter 14). Mimicking the “consent decrees” of the courts, the com-
mission embodies its regulatory conditions in administrative “con-
sent orders.”

Yet another variation can be found in nonprosecution agreements.
Instead of prosecuting and then getting a settlement approved by
some sort of tribunal, federal prosecutors and agencies, such as the
Securities and Exchange Commission (SEC), often secure settle-
ments merely by threatening prosecution. They thereby use their
power in court to impose regulatory conditions without going to
court—indeed, often without disclosure to a court or the public.!”
Similarly, the government often seeks deferred prosecution agree-
ments. Though these settlements are at least filed with the courts,
they face very limited review.

Regardless of whether regulatory conditions come through consent
decrees, consent orders, or non- or deferred-prosecution agreements,
such conditions divest Congess of its legislative powers and vest such
powers in prosecutors or agencies. The wayward conditions mostly
confine how Americans can conduct their businesses, charities, and
other organizations, and they mostly impose restrictions beyond
what is required by law—all without working through the legisla-

tive process.

:



e

98 UNCONSTITUTIONAL PATHWAY

Adding to the danger from such settlements, many also require de-
fendants to refrain from seeking any judicial reconsideration in
court, or even disputing the settlements in public—notwithstanding
that this may be the only way to hold government accountable for its
unlawful use of conditions. The SEC, for example, requires settling
defendants to submit to gag orders. One advantage for an agency in
using consent decrees (judicial or administrative) is that the agency
can treat each violation of a decree as a contempt. The effect is to
avoid regular judicial processes, even abbreviated administrative pro-
cesses, and instead impose the summary process available when im-
posing sanctions for contempt.

Magnifying the constitutional problems, the settlements that ap-
pear in consent decrees often lead judges to go beyond judicial power.
Far from being merely settlements, consent decrees are judgments of
courls. The Constitution vests judicial power in the courts, and the
judges have what James Iredell called “the duty of the power,” which,
he explained, was the duty “to decide in accord with the laws.”?

On this foundation, there has long been concern about consent de-
crees containing conditions that depart from law. As put already by
an English court, judges should not “give a judgment which they
know would be against the law, although the plaintiff and defendant
do agree to have such a judgment given.”"* That is, judges have a duty
to follow the law, and they therefore cannot, even with the parties’
consent, issue decrees that they know depart from law. So when a
court enters a consent decree containing a condition that the judge
knows (or should know) to be less or more than is required by law,
the condition should be considered beyond judicial duty, and thus
beyond the judicial power and unlawful and void.*

“Among these illicit conditions in consent decrees are those requiring payments not
required by law—whether made lo a prosecuting party or to a third party who did not
participate in the underlying lawsuit. Attorneys general oflen seek these distributions

in order to mobilize political support and finance political allies. Such settlements,
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But the most basic problem with settlements that impose regula-
tory conditions is that they divest Congress of legislative power. This
alone—apart from violations of rights and of judicial power—is enough
to render them unconstitutional.

Necessary and Proper

Can the divestiture of legislative and judicial powers be justified by
the Necessary and Proper Clause? This clause authorizes Congress
to make such laws as are “necessary and proper” for carrying out other
governmental powers, and it is often interpreted to mean that Con-
gress can do whatever it considers expedient. But this interpretation
is contrary to the Constitution’s text and would enable Congress to
undo the Constitution’s allocation of powers.

The Constitution authorizes the president to recommend to Con-
gress such measures as he judges “necessary and expedient.” This
phrase is revealing, for in contrast, the Constitution empowers Con-
gress to enact what is “necessary and proper. ” The Constitution thus
clearly limits Congress, in its pursuit of what is necessary, to what is
proper. At a minimum, this means Congress cannot rely-on a claim
of necessity to justify divesting Congress or the courts of the powers
that the Constitution vests in them, or to justify vesting such powers
elsewhere. However expedient it may seem to Congress, such things
are not constitutionally proper.

The Necessary and Proper Clause, moreover, speaks of “vested”
powers and thereby specifically avoids authorizing any divestiture of
such powers. It is often assumed that this clause gives Congress the
power to enact what is necessary and proper to carry out other
government powers in the abstract—a breadth that might justify

however, impose sanctions that Congress did not authorize and subsidize persons for

whom Congress did not appropriate funds.
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Federalism

I ederalism is the system by which Americans govern themselves

in layers. Rather than have a single central government, which directs
subordinate geographic departments—as in France—Americans share
a federal government for some national issues and have fifty state gov-
ernments for other matters. And to police the boundary between fed-
eral and state power, the Constitution elevates federal statutes above
state law.

The federal government, however, no longer confines itself to using
its statutes to trump state laws in areas of federal power; more ambi-
tiously, it uses mere conditions to control the states—even in matters
that the Constitution reserves to them. As a result, quite apart from
the expansion of the federal government’s substantive powers, the pur-
chase of state submission threatens to defeat much federalism.

In colloquial terms, the “layer cake” of federalism has become a
more vertically amalgamated “marble cake,” in which federal money
and conditions run down into the states and localities. Put more aca-
demically, states have become “integrated” into national policy-
making.! Though they can negotiate some wiggle room within the
federal chokehold, they feel little choice but to adopt and carry out
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ationship in which the federal govern-

federal policies. It is thus a rel
2

ment is the “aggressive” actor
I almost comic eu hiemisim
,

and the states are on the “defensive.”
this is called “cooperative federalism.”?

Yet rather than mean that Americans must give up on federalism,

these developments suggest federalism’s continued significance. It has
the value of the Constitu-

never been more important to recognize
ality of subverting it by

ron’s federalism and the unconstitution

purchase.

Federalism’s Value

Federalism is not as popular a feature of American government as are

constitutional rights, butit, too, is essential.

state power counterbalances centralized power. Just
as the federal governiment can limit narrow local interests and preju-
dices in the states, so the states can sometimes push back against the
centralized interests and prejudices that flourish in Washington.
federalism structurally secures Americans
and centralized power—a peculiarly
rude deeply while cutting off exit.

Structurally,

Eyen more profoundly,
from a combination of general
dangerous amalgam that is apt to Int
At the same time that the generalit
croach into the most private spheres o
any relief through emigration to another state. F
alizing possibility by allowing only special-
ans thus are subject to general power only
ression by moving to an-

y of such power permits it to en-
f life, its centralization precludes
ederalism protects

Americans from this tot
ized federal power. Americ
in their own states and can escape local opp
other state. Put sociologically, the division of power among many
governments 1s a valuable “obstacle in the way of accumulation of
power by a single class or group, even a majority class or grc)ul).”'*

In multiple ways, therefore, as put by the Supreme Court, “the
Constitution divides authority between federal and state governments

for the protection of dividuals.”® Though federalism operates struc-

turally, it secures personal freedom.
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Theoretically, federalism leaves room for policy experimentation
in the states. There is some truth to this—~to which one might add
another, less optimistic truth: that federalism disperses the costs of
policy errors. One way or another, federalism is valuable for its rec-
ognition of the limits of human understanding.

Federalism is also a foundation of financial prudence. Although
federal funding is often assumed to enrich the states and the lives of
their peoples, it more clearly has moved many states toward fiscal ir-

responsibility. Many federal grants come with conditions requiring

states to provide matching funds or at least to maintain their own
spending. So it is not state profligacy alone that has led numerous
states to slide into debt and near bankruptey.

Federalism limits competing demands on the federal government’s
energy and resources. It creates a specialized federal government,
which has different functions than the states. If this specialization
were maintained, the federal government would not have to compro-
mise on its specialized roles—for example, military preparedness—in
order to satisfy demands for federal funding of other activities. In other
words, federalism protects the federal government’s specialized goals
from competing demands to support general governmental ends.

Even in what is said to be an age of individualism, many Americans
still want a sense of community, and federalism allows Americans to
govern themselves in communities small enough that individuals
can feel connected to each other. In many states, local connected-
ness, knowledge, and identity remain profoundly important, and
the resulting communal strength is advantageous not only person-
ally but also politically, as it enables locals to hold their government
to account.

Federalism, moreover, goes far in solving the problem of geographic
diversity. States have different characters. By way of illustration, Con-
necticut and California, Vermont and Texas, South Dakota and
Florida, South Carolina and Massachusetts are not merely different
places; they also are different states of mind; they offer different poli-
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cies and visions of life, which appeal to different people. And when
Americans are on the move, they sometimes cluster with others of
similar tastes, making location an expression of elective affinities. For
such reasons, geographic difference cannot be understood in merely
geographic terms; it is also a manifestation of personal and political
preferences, different visions of community, and other sorts of diver-
sity. Federalism is therefore essential for reconciling diverging tastes
and identities—whether on matters of religion, sex, taxes, guns, farm
policy, industrial policy, or the environment.
fiven at the federal level, federalism is baked into the very method
of making law. Acts of Congress are the choices of both national and
state communities. On the one hand, statutes are enacted by legisla-
tors directly chosen by the peoples of the states, and congressional leg-
islation thus must satisfy lawmakers who are keenly attuned to the
distinctive preferences of their different jurisdictions. On the other
hand, being enacted by a body of Jawmakers drawn from across the
nation, federal statutes are the choices of the entire nation—of all the
people and all the nation’s territory, including all the states. This so-
lution, which takes account of layered preferences, is crucial if Amer-
icans are to govern themselves both nationally and through a mech-
anism that reflects their diversity.
For all of these reasons, it is deeply troubling that conditions slice
through federalism. And as will now become apparent, their threat
to federalism is unconstitutional for multiple reasons.

Co-opting State Opposition

Although the danger of buying off political opposition has already
been discussed (in Chapter 6), it becomes especially serious for fed-
eralism when the federal government gives grants in aid to the states.
Ordinarily, the federal government spends directly for its own pro-
grams. But increasingly it also spends to support state programs, and
then its money subverts the political independence of the states.
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Robert Cover eloquently explains how the states are compromised:

If the exercise of the spending power can, in general, disarm and
diffuse political opposition by compensating those subject to
regulation, it can have more complex and potentially more dan-
gerous consequences when federal funds are employed in coop-
crative schemes, in which the federal government provides

grants-in-aid to state and local governments. Intrusive federal '

programs that establish independent federal bases for patronage
and impinge on areas of traditional state and local concern will
normally be opposed by local elites, which tend to benefit from
the control of their own affairs. Cooperative programs, in con-
trast, co-opt this potential opposition. They actually increase the
patronage exercised by local elites and retain local elite domi-
nation over beneficiary groups. As a result, state and local po-
litical figures and party organizations are “bought off,” co-opted
from pursuing opposition to national. governmental programs.

By debilitating, if not disarming, the alternative sources of
political power in our federal structure, “cooperative feder-
alism” undermines the only viable restraint on the congres-
sional exercise of enumerated powers: the political process.
Thus, cooperative ventures should be considered of dubious
constitutionality.

“Combative federalism,” under which federal programs are
exclusively federal, presents a desirable alternative, fully consis-
tent with [Chief Justice John] Marshall’s theory of enumerated
powers. To protect the feedback mechanism that permits states
to react to federal actions, the federal government ought to do
more itself; it ought to provide funds directly, and be respon-
sible for the administration of the programs it funds. Only the
ensuing combat, prompted by the reactions of the states, can
guarantee an effective political check on the exercise of na-

tional power.®
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The federal government, in short, can often purchase its way out of

state opposition.
Of course, as Cover recognized, states occ
bought off—as when fourteen states flatly declined federal funding

tied to Medicaid expansion. But most federal efforts to purchase
h impediments. Lubricated with

lism” tends to aveid substantial
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Supremacy

A second threat fo federalism is that conditions on states are assurmed

to come with the supremacy of federal law—an assumption reinforced

by judicial doctrine. For example, when the Department of Health
and Human Services uses conditions on funding to require state uni-
versities to establish institutional review boards (IRBs), it is taken for

granted that the federal conditions defeat state constitutional guar-
herwisé¢ would bar such uni-

antees of speech and the press, which ot
tion. But can federal con-

versities from licensing inquiry and publica
ditions really nullify contrary state laws?
Tellingly, the Constitution’s Supremacy Clause says nothing about
conditions. Laws have long been understood to have legal obligation—
the binding force of law—because they come with the consent of the
people. On this principle, laws made by the elected legislature of
a state are binding in that state, and laws made by Congress are
binding across the United States. Moreover, because federal laws
come from a legislature drawn from across the nation, they are of
higher legal obligation than state laws? The Supremacy Clause rec-
tes three types of federal enactments as the

ognizes this when it eleva
“This Constitution, and the Laws of the

supreme law of the land:
United States which shall be made in Pursuance thercof; and all Trea-
ties made, or which shall be made, under the Authority of the United
States, shall be the supreme Law of the Land.” The Constitution,
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statutes enacted by Congress, and treaties ratified by the Senate are
the supreme law of the land and so render contrary state laws un-
lawful and void.

But what about federal conditions—at least those that are not al
legal requirements? Do they defeat state Jaws? [First, consider t
cial problems with conditions enunciated by federal agencies.

Although a higher law can render a lesser law unlawfu] and void,
this is not true of things that are not Jaw, for only laws (and court
orders carrying out the laws) have legal obligation. The Constitution
accordingly recognizes acts of Congress, not conditions adopted by
agencies, as the supteme law of the land. Tt follows that federal stat-
utes, rather than federal agency conditions, are the measure of when

state law is unlawful and void. A federal agency condition cannot de-
feat state law.

S0
1€ spe-

Reinforcing this conclusion is that statutes traditionally enjoy the
obligation of law precisely because they have been adopted by a
legislative body representative of the people. Without such consent,
such enactments would not bind the people or their states. It is
therefore difficult to understand how mere

agency conditions can
defeat state law.

Moreover, agency conditions purport to defeat state laws without
complying with what Bradford Clark has called the “procedural safe-
guards of federalism.” The Constitution establishes the supremacy
of not just any laws, but those “made in Pursuance thereof”—that is,
by Congress—thereby ensuring that state laws can be defeated only
by such federal enactments as are adopted by representatives elected
from the states. In contrast, when state law is trumped by agency con-
ditions, this mechanism for safeguarding the concerns of the states
gets pushed aside.!!

In defense of the trumping effect of federal agency conditions, one
might imagine that what defeats state law is not any condition set by
an agency but rather the federal statute that authorized the agency to

specify the condition. From this perspective, everything important
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has already been said by the statute, and the condition is of little sig-
nificance, being merely the execution of the statute and thus a
matter of executive power. Accordingly, where a state law conflicts
with a federal condition, what voids the state statute is really the under-
lying authorizing statute, not the condition.

This, however, is a notorious fiction. When a similar argument was
made on bebalf of administrative power, it provoked James Landis (a
prominent advocate of such power) to say that “it is obvious that the
resort to the administrative process is not, as some suppose, simply
an extension of executive power” and those who “have sought to liken
this development to a pervasive use of executive power” are “con-
fused 12 Similarly, it is fictitious and confused to say that an agency’s
elaboration of a condition is merely an executive specification of the
underlying statute and that the statute is what really defeats state laws.
A legal sham is a poor excuse for erasing federalism.

Having considered the conditions spelled out by agencies, now
let’s turn, second, to an even more basic obstacle to permitting fed-
eral conditions to trump state statutes—an impediment that affects
all such conditions, even those fully specified by Congress. No fed-
eral condition, by whatever means adopted, should be understood
to defeat the obligation of contrary state law, because conditions do
not purport to bind, let alone in the manner of law. In other
words, regardless of whether a condition is specified by an agency
or Congess, it does not profess to bind and so should not render
state law void.

To understand this point, one should keep in mind that not every-
thing in a statute is legally binding. For example, when a federal
statute merely suggests a deadline or a process, without requiring it,
such things are not binding as law and so do not defeat state law. Simi-
larly, where a federal statute does not directly require compliance
with, say, the equal time rule, but merely makes it a condition, that
provision is not binding as law—it does not have legal obligation—and
so should not be understood to deprive state law of its obligation.
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Put succinctly, when federal conditions are not also legal require-
ments, they do not even purport to bind and therefore should not be
said to bind the states. What is not binding federal law should not
be understood to overthrow or void state law.

Of course, in some instances, a federal statute may propose the
terms of a contractual promise, which, if accepted, will be binding
as a promise to the federal government. But promissory obligation is
not legal obligation. Contract law has the obligation of law, but under
that law, contractual promises have only a lesser sort of commitment
or obligation. Accordingly, when a federal statute does not directly re-
quire adherence to its provisions, but instead proposes them as the
terms of a contractual promise, it is not giving them the obligation of
Jaw. Such proposals for contractual promises therefore cannot defeat
state law

Indeed, far from claiming the obligation of law for its conditions,
the federal government usually insists that its conditions are not even
contracts but rather are mere assurances. That is, most federal condi-
tions are not even binding in the manner of enforceable promises;
on the contrary, as noted above, they are merely the circumstances
that the federal government requires to be in existence if it is to give,
or not withdraw, its support. From this point of view, federal condi-
tions do not legally or even contractually oblige anyone to do any-
thing. Instead, they merely stipulate what the government expects
from recipients if it is to pay them or, later, not withhold further pay-
ment and demand its money back. It thus is all the more clear that
even when fully recited in statutes, federal conditions do not come
with legal obligation and should not be thought to defeat the obliga-
tion of state law.

In fact, the federal government tends to act through conditions pre-
cisely to avoid the constitutional restrictions that would come into
play if it worked through binding laws or rules. The government thus
finds itself in a contradiction. For purposes of trumping state laws,
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the government says that its conditions are legally binding or con-
straining, but for purposes of avoiding charges that it is abridging the
pill of Rights and other constitutional limits, it says that its conditions
are merely consensual and so not binding or constraining.

The government cannot have it both ways—that conditions are
both legally binding and not legally binding. Either conditions are
binding as a matter of law and are therefore often clearly in violation
of various constitutional freedoms, ot they are not binding as law and
consequently do not render contrary state laws unlawful and void.

Commandeering

A third constitutional problem is commandeering. According to the
Supreme Court, the federal government may not commandeer the
states. Yet all too often, federal conditions do precisely this.

Although the anti-commandeering doctrine is often said to have
been created by the Supreme Court, it arises more fundamentally
from the Constitution, which does not displace the states sovereign
character. States are independent governments, which draw their au-
thority from below, from their own peoples, and in this sense, they
are sovereign. Of course, they are only partly sovereign, for the people
of all the states have granted some sovereign powers to the govern-
ment of the United States, which thus enjoys a superior sovereignty
in these spheres—such as war and peace and the regulation of inter-
state commerce. But where federal sovereignty ends, the states remain
sovereign.

And underlying state sovereignty is the freedom of Americans
to govern themselves through these lesser jurisdictions—a freedom
of localized self-government that individuals enjoy through the
election of state lawmakers in republican forms of government.
Commandeering doctrine thus reflects fundamental structural
clements of the US Constitution, including not only the limited but
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independent sovereignty of the states but also, underlying this, the
freedom of Americans to govern themselves in these relatively inti-
male jurisdictions.

Indeed, the doctrine would seem to have a textual foundation in the
Constitution’s requirement that “the United States shall guarantee
to every State in this Union a Republican Form of Government”

When the federal government, directly or by conditions, dictates policy

to the states, it is interfering with their republican self-government.
This chapter will Jater return to the guarantee of a republican form of
government, but already here it suggests the depth of constitutional
authority for the anti-commandeering doctrine.

Commandeering is especially dangerous because it undermines ac-
countability. The Supreme Court in 1992 in New York v. United
States explained: “Where the federal government compels states to
regulate, the accountability of both state and federal officials is dimin-
ished.” This is obvious enough for state officials, but it would also
appear to be true at the federal level, for “where the federal govern-
ment directs the states to regulate, . . . the federal officials who devised
the regulatory program may remain insulated from the electoral ram-
ifications of their decision.”!?

The court in New York concluded that Congress cannot direct
states in their governance. It cannot require them to carry out spe-
cific federal regulations; nor can it “require the States to govern ac-
cording to Congress’ instructions.” Indeed, “the Constitution simply
does not give Congress the authority to require the States to regu-
late.”™* Although the acts of Congress, within its constitutional au-
thority, are binding throughout the United States and are therefore
binding on the states, the federal government lacks a power to direct
or command the states to adopt regulatory, spending, or other poli-
cies. Put generally, whether the federal government proceeds by
statute or administrative edict, it cannot direct the states in their gov-
ernmental policy decisions—be they legislative or executive.
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But what about when the federal government acts through condi-
tions on benefits and other privileges? Long ago, in Steward Machine
Co. v. Davis (1937), the Supreme Court said that the key consider-
ation was whether the federal government “by suit or other means”
can “supervise or control” the states. On this basis, the court held that
although a federal contract could impair state sovereignty, a mere con-
dition could not.’

Whether conditions were really less controlling than contracts in
the 1930s, they certainly nowadays encroach on state sovereignty and
Jocalized self-government. They drive much state policy, including
regulatory and spending policy. Federal conditions have these effects,
moreover, almost across the full range of state govemance—in matters
of health, education, policing, housing, welfare, the environment, and

<o forth. The reality of federal conditions is that they repeatedly turn
states into French-style instruments for carrying out centralized policy,
thus depriving Americans of a significant element of their freedom
to govern themselves.

Acknowledging that conditions nowadays regularly deprive states
of their sovereignty, Chief Justice Roberts in National Federation of
Independent Business v. Sebelius echoed the line (in New York) that
“the Constitution simply does not give Congress the authority to re-
quire the states to regulate,” and then added: “That is true whether
Congress directly comma nds a state to regulate or indirectly coerces
a state to adopt a federal regulatory system as its own."'

Elaborating how conditions defeat state sovereignty, Roberts ex-
plained that when conditions threaten to “terminate other signifi-
cant independent grants”—that is, when they are cross collateralized—
they “cannot be justified” as mere spending, Instead, they “are
properly viewed as a means of pressuring the states to accept policy

changes.""

These conclusions should be no surprise, for the Constitution
protects federalism. The judges therefore must “ensurle]” that any
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sovereignty is the freedom of Americans to enjoy localized self-
government. The term commandeering is therefore a distraction and
its suggestion of force must be put aside.

If the question were about a constitutional right, then some sort of
force would ordinarily matter—at least in any initial analysis—because
force is prototypically necessary for a violation of a right. The ques-
tion here, however, is not about rights. Nor even is it about the enu-
merated federal powers as limits on the federal government. Instead,
it is more broadly about how those powers are being employed. Is the
federal government using them to direct states in ways that under-
mine state sovereignty and the nation’s layered federal system of self-
government? If so, force is not necessarily relevant.

Chapter 13 will show that all conditions against public policy (in-
cluding those that commandeer the states) should be considered void
without regard to questions of force or other pressures. But for now
the point is simply that force is not as central to commandecring as
may be thought. “Commandeering” is ultimately a question about
state sovereignty and localized self-government, and the Constitu-
tion’s federal structure can be as much undermined by federal con-
ditions as by federal force.

Chief Justice Roberts was therefore correct in Sebelius when he
urged that judges must ensure that conditions do “not undermine the
status of the states as independent sovereigns in our federal system.”®
At stake is federalism itself—one of the most basic elements of the
Constitution’s form of government. Judges thus cannot ignore the
reality of what many federal conditions do to state sovereignty and
the freedom of Americans to govern themselves through their states.

State Consent to Commandeering and an Abnegation of
Judicial Duty
Currently, when faced with commandeering, the Supreme Court

tends to be satisfied with consent. As summarized in Sebelius, “we
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sumption is that consent and force are mutually exclusive. In Sehe- {: m
lius, for example, Chief Justice Roberts contrasted a mere “induce- :i gc
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look to the states to defend their prerogatives by adopting ‘the simple
expedient of not yielding to federal blandishments when they do not
want to embrace the federal policies as their own.”?!

But can a state’s consent relieve the federal government of its con-
stitutional limitations? A full answer must await Chapter 9, but already
here it must be anticipated. Money can undermine state sovereignty
and self-government as much as overt force, and if the federal gov-
ernment has no authority to direct the states in their policies, it makes
no difference that the states have consented. As put by the Supreme
Court in New York, “Where Congress exceeds its authority relative
to the states, . . . the departure from the constitutional plan cannot
be ratified by the ‘consent’ of state officials.”?

In leaving the states to defend themselves, moreover, the court is
failing to do its duty of enforcing the Constitution’s limits on the fed-
eral government. Those limits are the barriers that define and pro-
tect state power, and the states have as much of a right to have consti-
tutional limits enforced in court as anyone else.

When the Supreme Court refuses to protect states from federal
commandeering, it is not only the states who suffer. The people of
the United States enjoy a freedom under the Constitution to govern
themselves through their states. They have a constitutional freedom
not to be subject to power that violates the Constitution’s structures,
and the consent of their state does not cure the damage to the freedom
that is guaranteed to them by the Constitution.

The harm to individuals and other private parties becomes espe-
cially clear when Congress funds states (as will be scen in Chapter 15)
on the condition that they regulate or control individuals—often,
indeed, at the cost of their constitutional rights of speech, juries,
due process, and so forth. For example, when the federal govern-
ment in its funding of state universities requires IRBs or Title IX
tribunals, it is dangerously violating the rights of individuals. It thus
is irrelevant that the states have decided to cooperate with the fed-
eral government.
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No amount of agreement between the federal government and the
states can justify the federal government in commandeering the states
1 violation of the Constitution, let alone in ways that deny individ-
uals their rights. The court’s suggestion that “we look to the states to
defend their prerogatives” is therefore a shocking abnegation of judi-

cial duty.

The Reality of Commandeering

To understand the failures of current doctrine on commandeering,
one need only examine the reality of federal-state relations. The fed-
eral government regularly uses conditions to direct state and local gov-
ernments in their regulatory and spending policies.

Its conditions do this both by barring and by mandating state poli-
cies. The Clean Air Act, for example, uses federal highway funding
to impose conditions on state environmental policies—limiting and
mandating how states regulate.” Such conditions are at the very least
regulatory. But quite apart from that, the conditions also direct or
commandeer the states in their environmental policies.

When the federal government makes grants to states on the condi-
tion that they spend the money in pursuit of a federally favored policy,
this looks generous. And one might assume that the conditions do not
actually direct state policy, as the states agree to follow the federal
policy and in some instances are already pursuing a version of it. But
for at least half a century, there have been few illusions about the fed-
eral government’s use of conditions. Martha Derthick writes: “A
whole new perception of the state governments as subordinates of the
national government, properly subject to command, had taken root,
laying the basis for the regulation that spread like kudzu through the
garden of American federalism in the 197052 As explained by Jes-
sica Bulman-Pozen—a defender of the new “federalism”—states have

been reduced to “component parts of the national administrative

apparatus.”?
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The federal government is quite candid that it aims to direct the
states. According to a 2013 Congressional Budget Office (CBO) re-
port, federal grants “provide a mechanism for federal policymakers to
promote their priorities at the state and local levels.”? The result is a
“grant system”—a mode of control distinct from binding laws—with
which the federal government can shape state and local policies.?’

The CBO acknowledges that “less federal control” would be ad-
vantageous. If the federal government lightened up its conditions, this
“would produce efficiency gains” from local knowledge and flexibility.
Without the homogenizing effect of controlling federal conditions,
moreover, people could “vote with their feet” by moving to the states
that “offer the combination of programs that best suits their circum-
stances and preferences.”?® The federal governmient, however, is more
interested in imposing “federal policymakers’ goals.”?’

States usually prefer their own policies, but the federal government
has gradually made the states financially dependent. They therefore
often go along with policies they would otherwise reject.’

Federal conditions distort state and local policy not only in regula-
tion but also in spending. As cautiously put by the CBO, they “may
cause state and local governments to spend more on a program than
they otherwise would,” which in turn “may constrain their ability to
spend their own revenues according to their own policy priorities.””!
Recognizing the depth of the distorting effects, the CBO observes
that when federal conditions require multiple state contributions, “the
cumulative effect of those requirements on a state’s budget may be
substantia), constraining the state’s ability to use its funds in a manner
that addresses its own current priorities.”** No kidding.

Notwithstanding the realities of federal commandeering, one
might protest that some states, especially in the past decade, have oc-
casionally refused federal funding or at least have successfully liti-
gated against the associated conditions. What is unlawful, however,

is the federal action in directing or commandeering the states, and a
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refusal to follow a command does not mean there was no unlawful
federal command.

State rejection of federal funding, moreover, is by far the excep-
tion, not the rule. Though states can sometimes negotiate flexibility
within federal conditions, they rarely reject funding on account of the
associated conditions. Moreover, as aptly observed by Heather Gerken
and Jessica Buliman-Pozen, the states’ occasional pushback is often
more akin to the noncooperation of a “servant” than the power of a
sovereign.” Overall, notwithstanding sporadic repudiations of federal
funds, commandeering is the overwhelming reality.

Although the Supreme Court has shut its eyes to this, a wide range
of scholars over the past half century have not been so blind. It is rec-
ognized that “the priorities and programs of state and local govern-
ments have increasingly come to reflect federal decisions.”** Martha
Derthick more pungently observes that states have become “service
stations” of federal policy.® Recognizing the implications, Jessica
Bulman-Pozen generalizes that the states are now “disaggregated sites
of national governance, not separate sovereigns.”*® This is the reality

of commandeering.

Commandeering that Restructures State and Local Government

Even worse, federal conditions shape how Americans govern them-
selves in their states. As put by Martha Derthick, the conditions have
consequences for “both policy making and administration.” Nor is
this a surprise. It has long been a federal objective “to influence the
stiucture of state decision-making processes in such a way as to pro-
duce results that will serve federal objectives.”*® This was already ex-
plicit in the 1960s, when Richard N. Goodwin—a leading assistant
to President Lyndon Johnson—said that the federal government
sought the “blended goal” of altering state “structure and policy
alike.”?
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Underlying the federal intrusions on how states govern themselves
have been conflicting visions of the nation. The America envisioned
by the federal government, according to Derthick, is “bureaucratic
and rationalistic. Tt values symimetry in the ordering of public institu-
tions; universalism as the guiding principle of public programs . . . ;
efficiency in the conduct of public business; and professionalism in
public personnel” In contrast, state and local America has been “tradi-
tional rather than rationalistic.” It “conducts public business in ways
that vary from one locale to another, through institutions and processes
that have developed largely through custom and habit and are nowhere
highly systematic.” And it places less value on “professionalism in per-
sonnel” than on “identification with the local community.”#

The federal government has responded by reconfiguring the states
in the image of federal agencies. It has used conditions to render state
and local governance more administrative, more centralized in the
states and therefore less local, and ultimately more responsive to fed-
eral policy. The effect has been to undercut elected political authority,
and thus effective self-governance, at both the state and the local level.

The federal government sometimes very nearly sidesteps the states
and their localities. By means of its funding conditious, the federal
government has taken “a prime role” in getting states and localities
to establish substate planning bodies to advance specialized federal
policies.! Through such organizations, the Department of Housing
and Urban Development has pursued metropolitan planning; the De-
partment of Agriculture, resource conservation and development;
the Department of Labor, cooperative area manpower planning; the
Justice Department, law enforcement planning; and so forth.# What-
cver the merits of what these substate institutions have done, they
have had “adverse effects on state and local governments”—typically
by shifting planning and the formation of policy out of elected local
and state governments into bodies more responsive to federal goals.

When federal agencies must work through the states themselves,

the federal agencies often go around state governors and legislatures
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by offering money directly to state or local agencies. Federal agen-
cies, in other words, circumvent elected state officials to make deals
with fellow bureaucrats.** Nor is this an accident. Richard Cappalli
observes that this approach to funding “may be a way of getting around
Jocal political opposition to federal policies,” and in any case, state
administrators often have interests and ideals roughly aligned with
those of federal administrators.*® The resulting conditions not merely
commandeer states, but directly link the federal government to state
and local agencies, thereby undermining the authority of elected
branches and officers.

The federal government typically aims to funnel its money and
control through a single local or state entity. From the perspective of
a typical federal grant program, its provincial partner must be suffi-
ciently consolidated to ensure consistency and easy auditing, must be
powerful enough to carry out federal ambitions, and must be ade-
quately aligned with the federal government to resist any possible
pushback from elected political bodies. Federal agencies have there-
fore demanded that states or localities centralize the power relevant
to a federal grant program in a single state agency—sometimes by ex-
panding the jurisdiction and rulemaking power of an existing agency
and sometimes even by creating a new agency.*® Fortified with a com-
bination of federal resources and exaggerated state or local authority,
such agencies tend to become more or less independent of other state
agencies and even of state legislatures and governors ™

By consolidating state power in state agencies, federal conditions

have (in Derthick’s words) “encourage(d] the formation of special-
purpose units of government that are independent of general-purpose
units and often of the local electorate.”*® Indeed, federal conditions
have extended “merit” hiring and promotion to many state and local
employees*? In such ways, the purchase of submission (like adminis-
trative power) shifts power from popularly accountable generalists in
a legislature or governor’s mansion to unelected specialists in mere

agencies.
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The empowering of bureaucrats in relation to elected officials has

bt been intertwined with the expansion of state power in relation to local ffl
A government. In Massachusctts, for example, federal conditions on e
= fl public assistance in the mid-1960s shifted the distribution of public »
e assistance from the towns to the state, and from elected selectmen to bu
g centrally appointed college-educated professional burcaucrats—a fed-

L eral intervention that “permanently altered the structure of policy- i
making and administration” in Massachusetts.* ko
Of course, something may be gained when federal agencies use ‘ 4%
conditions to impose their centralizing administrative values on state ;l o
: and local agencies. But something is also lost—not least the power of J -
t states, localities, and their peoples to govern themselves and even to 5 ey
: choose how they will be governed. i tic
The federal commandeering that has restructured state and local ) a
5 government has not been unknowing. The point is not that there has [I bt
iTEiN been a coordinated federal policy, let alone conspiracy, to restructure j:ﬂ L
it the states and their Jocalities. Rather, there has been a new ideal of 4 R

1 ' federal dominance, which has animated much, even if not all, fed- ‘

, eral policy. As might be expected, this elevated vision of federal di- 1
| rection has thrived alongside a dismissive view of state and local 4 R
ol decision-making—graphically expressed by the Advisory Commission i i
g on Intergovernmental Relations when it declared that part of the ' al
“agenda for the seventies” would be “civilizing the local government te
structural jungles.”! fo
i The reassuring cuphemism for the new vision, positive and nega- lic
tive, has been “cooperative federalism.” But the reality, as recog- di
sk R nized already by Danicl P. Moynihan, has been “New Varieties of fr
! Government.”* th
- The reconstruction of the states along federal lines was not without st
: logic. When state legislatures could not be paid off, the federal gov- S

ernment directly subsidized state agencies; when this was not ade-

quate, it worked through localities; when more was needed, it sup- N

ported the creation of substate and even nonstate organizations to
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effectuate federal policy. The overall effect was to transform Amer-
jcan government—to recreate it in ways that profoundly undercut the
independence of states, the power of their lawmakers and other elected
officials, and the cohesion of their communities. And rather than a
bug, this was a feature.”®

The deliberate reconfiguration of state and local governments
through federal conditions has not been sufficiently recognized, but
once the reality is understood, it becomes painfully apparent how
much the federal government has commandeered the states’* In a
model of understatement, the Advisory Comunission on Intergovern-
mental Relations described all of this in 1970 as an “intrusion into
state organization and procedures.”” More precisely, federal condi-
tions have dictated a massive restructuring of state and local govern-
ment, thereby commandeering the states not merely in their policies,
but in their very modes of governance—the result being to move the
states away from popular self-government and toward centralized con-
trol by agency specialists.

Republican Form of Government

The commandeering points to a fourth constitutional difficulty. It has
already been suggested that the anti-commandeering doctrine has a
textual foundation in the Constitution’s guarantee of a republican
form of government. Now it can be added that the threat to a repub-
lican form of government becomes especially acute when federal con-
ditions induce states to shift their regulation and other policymaking
from their legislatures to state administrative agencies. Even more
than other commandeering, such conditions seem to violate the Con-
stitution’s provision that “the United States shall guarantee to every
State in this Union a Republican Form of Government.”

The leading case to interpret this clause is Luther v. Borden (1849).
Many residents of Rhode Island had attempted in 1842 to displace
the state’s old 1663 charter with a new constitution, and Luther—an
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adherent of the new constitution—suggested that the old charter
failed to establish a republican form of government. The Supreme
Court held that this was a “political question”—meaning one that the
Constitution left to the political branches of the federal government
rather than the courts, so that the court could not hold against the
old charter. But was the court really confronting a political question—
one that had to be left to Congress? And are all Guarantee Clause
claims nonjusticiable?

Far from simply securing a right, the guarantee of a republican
form of government imposes a duty—a duty not merely on the po-
litical branches, but generally on the United States, including the
courts. Moreover, the guarantee does not secure the states in any par-
ticular republican form of government. The court in Luther there-
fore had good reason, at least under this guarantee, to avoid choosing
between two more-or-less republican forms of government—not
because this was a political question reserved to Congress, but because
both Rhode Island constitutions were republican in form, albeit not
equally democratic. Last but not least, nothing in the guarantee of a
republican form of government requires a court to order one of the
political branches to act. This was not even an issue in Luther, and if
there ever were a request for such an order, the court would ordinarily
be bound by traditional equitable principles to refuse it. Accordingly,
in one way or another, it may be doubted whether, as suggested in
Luther, the question of republican government is really a political
question or otherwise nonjusticiable. As noted by the Supreme Court
in New York v. United States (1992), “perhaps not all claims under the
Guarantee Clause present nonjusticiable political questions.”*®

This is especially clear when the federal government, which is
bound by the clause, pressures states to abandon their republican
forms of government. The clause imposes a duty on the United States,
and violations of constitutional duties can be resolved by the courts—
at least when the violations are sufficiently determinate.””
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Of course, in many instances, the federal government’s violation
of the Guarantee Clause will be difficult to measure. At least in some
instances, however, the question will not be so unclear. A republican
form of government is an elective government—one in which officials
are elected, and the people are governed by laws made by their elected
Jegislature. A republican form of government, moreover, stands in con-
trast to absolutist or administrative forms of government. It is therefore
difficult to avoid the conclusion that administrative governance, let
alone the purchase of submission, deviates froma republican form of
government. Even when imposed under statutory authorization, ad-
ministrative power or the purchase of submission is not what tradition-
ally was understood as a republican form of government.

This is not to say that the courts should necessarily hold Congress
or the president accountable for their inaction—for their failure to
secure a republican form of government in a state. Leaving aside the
obstacles in equitable principles, it would often be difficult for the
courts to ascertain exactly how and when the federal government
should act under the Guarantee Clause. But when Congress or the
executive branch actively interfere inthe states” republican self-
governance by directing them in their policies, it is another matter.
Especially when federal conditions require a state to work through ad-
ministrative power or through the purchase of submission, it is clear
that the federal government is violating its duty to guarantee the states
a republican form of government. In such circumstances, the courts

do not face the usual objections to judicial enforcement of this duty. -

Beyond Federal Powers

"The threats to federalism discussed thus far—whether from co-opting
state opposition, claiming supremacy for conditions, commandeering
the states, or violating the Constitution’s guarantee of a republican

form of government—are sobering enough. And they are all the more
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i
| serious because of a fifth problem: the Supreme Court allows condi- , il
' tions to escape the Constitution’s enumeration of federal powers. 1 P
i The Constitution enumerates only limited federal powers for the o it
I federal government, and it further confines that government by enu- \ tc
merating rights. Beyond these boundaries, it leaves power to the states. 4 s
. Pressing this point home, the Tenth Amendment declares, “The t
I powers not delegated to the United States by the Constitution, nor 51
I prohibited by it to the States, are reserved to the States respectively, §
i or to the people.” Put another way, the powers that the Constitution 5
: does not give to the federal government (and that the Constitution does 0
! not take from the states) remain in the states or the people. tl
To be sure, the Supreme Court has so broadly interpreted federal Tt

powers—notably, Congress’s power over interstate commerce —that
the federal government nowadays enjoys a nearly general legislative i tl
power, akin to that of the states. And this expansive vision of the | s
enumerated powers already severely threatens federalism. But that is e
not all. i
Recall that under Supreme Court doctrine, federal conditions are 1
not even confined to the federal government’s judicially expanded t
powers. As put by the court in South Dakota v. Dole, “We have . . | r
held that a perceived Tenth Amendment limitation on congressional r
regulation of state affairs did not concomitantly limit the range of con- t

ditions legitimately placed on federal grants.”s8 Conditions are thus

not even theoretically limited by the federal government’s enumer-

ated powers.

Federal conditions can therefore carve through the full range of |
state law. Although federal statutes and administrative commands are f
I nowadays only marginally limited by the Constitution’s enumeration &
of powers, conditions are even less confined. They can defeat almost t
any state Jaws, without concern as to whether the conditions fit within |

the Constitution’s enumeration of federal powers.
This unconstrained reach of federal conditions makes them espe-
cially dangerous for federalism. In one of its more lucid moments, in
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United States v. Butler (1936), the Supreme Court recognized the
problent. Where Congress has “no power to enforce its commands,”
it “may not indirectly accomplish those ends by taxing and spending
to purchase compliance.” Moreover: “If, in lieu of compulsory [that
is, binding] regulation of subjects within the states’ reserved jurisdic-
tion, which is prohibited, the Congress could invoke the taxing and
spending power as a means to accomplish the same end, clause 1 of
48 of Article I [meaning the taxing power, including the alleged
spending power] would become the instrument for total subversion
of the governmental powers reserved to the individual states”® None-
theless, the federal government now regularly uses conditions to
regulate far beyond even the judicially expanded federal powers.
The threat is ultimately to freedom. Most basically, in cutting
through constitutionally protected state power, federal conditions
stifle the localized self-government protected by the Constitution’s
enumeration of federal powers. In addition, such conditions overturn
Jawful state constitutions and statutes that would ordinarily protect
inquiry, science, speech, and so forth—a danger all too evident from
the federal conditions imposing IRB censorship on human subjects
rescarch. By liberating federal conditions from the Constitution’s enu-
meration of powers, the judges have made federal conditions a threat

to the full range of freedom that federalism protects.

I

Federal conditions slash through the Constitution’s foundations for
federalism. They co-opt state opposition and thereby undermine a key
structural limit on federal power; they violate the Supremacy Clause;
they commandeer the states; they violate the guarantee of a repub-
lican form of government; indeed, they candidly eviscerate the enu-
meration of federal powers and the Tenth Amendment. The result is
a dramatic erosion of federalism, including its structural limits on cen-
tralized power, its financial accountability, its dispersion of policy
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errors, its freedom for localized self-government and community, and
its opportunities for Americans in different communities to pursue
their diverse visions and identities.

More generally, Part 11 has shown that, even when conditions do

not impose unconstitutional restrictions, they run afoul of the Con-

stitution by creating an unconstitutional conduit for power. Condi-
tions thereby often violate the government’s authority to spend or
otherwise distribute privileges. Moreover, regulatory conditions divest
and privatize the government’s legislative and judicial powers, short-
circuit the political process, enable government to deny due process,
jury, and other procedural rights, and frequently violate federalisim.
Conditions thus carve out a profoundly unconstitutional pathway.
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Administrators, whose proposals to Congress and whose day-to-day con-
duct are dominant in determining the content of such conditions, at-
tach high priority to attainment of administrative ends. Although they
concentrate on such ends partly because Congress has given them the
authority to do so, it is in pursuit of administrative ends that they are
most likely to test the bounds of congressional tolerance. When public
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assistance administrators stretch statutory provisions it is generally for
the sake of reforming state administrative structure procedure. One such
case was their attempt, between 1935 and 1939, to require the states to
set up merit systems even though Congress in 1935 had declined to
enact such a requirement. In general the pursuit of professionalization,
including imposition of the educational requirement, was carried on
without explicit sanction from Congress. Another example was the
decision to interpret the requirement of statewide operation as if it were a

requirement of statewide uniformity.

Derthick, The Influence of Federal Grants, 198.

48. Derthick, The Influence of Federal Grants, 241.

49,5 U.S.C. §1501-08, upheld in Oklahoma v. United States Civil Service
Commission, 330 U.S. 127 (1947). See also Derthick, The Influence of Fed-
eral Grants, 206, 216, 222; Cappalli, Federal Grants and Cooperative Agree-
ments, chap. 1, 11, §1:06; chap. 1, 102, §1:43; chap. 18, 15-23, §18.06-09.

50. Derthick, The Influence of Federal Grants, 158-189, 194, 216. Der-
thick notes, “An alliance between federal and state administrative agencies,
formed and perfected through the working of the grant system, can become
a powerful force in state politics, perhaps the dominant force in the making
of policy for the program in question.” Derthick, The Influence of Federal
Grants, 206.

Derthick is careful to note that it “cannot be shown that federal action
caused these changes,” in the sense of being the sole cause. She adds:

It is perfectly clear, however, that the changes were accelerated and in
important ways shaped by federal action. Change took place faster than
it would have in the absence of federal participation, and took specific
forms and directions that it might not otherwise have taken. Had fed-
eral influence not been felt, the Massachusetts public assistance pro-
gram in 1965 would have been far different: less legal, less uniform,
less centralized, less bureaucratized, and less professionalized. Al-
though the state role in policymaking and the supervision of adminjs-
tration would surely have grown, it would not have grown so much. It
is most unlikely that state administration would have been adopted by
1967. In the absence of federal insistence to the contrary, selectmen in
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the smallest Massachusetts towns to this day might be administering
the towns’ few public assistance cases themselves.

Derthick, The Influence of Federal Grants, 194.

51. Advisory Commission on Intergovernmental Relations, Twelfth Annual
Report, 2. Note also President Johnson's distaste for the “irrationalities of
present state and local jurisdictional boundaries.” Jill M. Fraley, “Stealth
Constitutional Change in the Geography of Law,” Drexel Law Review 4
(2012): 467, 469; quoted by Jessica Bulman-Pozen, “Our Regionalism,”
University of Pennsylvania Law Review 166 (2018): 377, 408.

52. Daniel P. Moynihan, “The Future of Federalism,” in American Fed-
eralism: Toward a More Effective Partnership (Washington, DC: Advisory
Commission on Intergovernmental Relations, 1975), 94.

53. See note 51.

54. Commenting on the deliberate character of the change, Derthick
writes, “What was distinctive about the 1960s was that, for the first time in
a century, changing federalisim became an end in itself, consciously pursued
by numerous holders of national power who were trying to reconstruct Amer-
ican society and politics. It was not just an incidental by-product of war or
modernization.” Derthick, “Crossing Thresholds,” 152. Even decentraliza-
tion in the grant system was a mode of control: “Decentralization was con-
ceived . . . as a way of making state governments and their subdivisions better
administrators of federal programs.” Derthick, The Influence of Federal
Grants, 234.

55. Advisory Commission on Intergovernmental Relations, Twelfth Annual
Report, 56.

56. New York v. United States, 505 U.S. 144, 185 (1992).

57. For example, the Supreme Court has held that the president may not
violate his duty to take care that the laws are faithfully enforced. See U.S.
Constitution, Article 11, §3; Youngstown Sheet & Tube Co. v. Sawyer, 343
U.S. 579 (1952); Kendall v. United States ex rel. Stokes, 37 U.S. 524 (1838);
Jack Goldsmith and John F. Manning, “T'he Protean Take Care Clause,”
University of Pennsylvania Law Review 164 (2016): 1849-1851.

58. South Dakota v. Dole, 483 U.S, 203, 210 (1987).

59. United States v. Butler, 297 U.S. 1, 75 (1936). Justice Anthony Ken-

nedy has written that “the Spending Clause power, if wielded without con-
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