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New Orleans, Louisiana 70130-3408

Re:  Corrected appellee’s brief in Deanda v. Becerrva, et al., No. 23-10159
Dear Mr. Cayce:

After filing our answering brief on Friday, June 23, 2023, I discovered some typographical
and citation errors.

We have attached to this letter a corrected brief that corrects these mistakes. No substantive
changes have been made. The paper copies that we submit will track the version attached to

this letter.

The corrections that were made are as follows (all pages and line numbers correspond to the
originally filed brief):

Page 1, third line from bottom: Insert “they” between “that” and “cite”

Page 3, eighth line from bottom: Change “their” to “his”

Page 5, subheading A: delete extraneous “and”

Page 7, third line from bottom: Replace S. Ct. citation of Spokeo with U.S. cite

Page 8, middle of page: Delete extraneous references to class members and putative class
Page 8, line 10: Change “their” to “his”

Page 10, line 10: Insert “the” before “plaintiffs”

Page 12, line 10: Insert “to” before “someone else”
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Page 12, line 13: Change “appellees” to “appellants”

Page 13, middle of page: Change single quotation marks around “actual or imminent” to
double quotation marks

Page 14, fifth line from bottom: Insert “the” before “Title X program”

Page 18, line 10: Change “There” to “The”

Page 18, last line: Change “Commssion” to “Commission”

Page 19, line 9: Change “to” to “the”

Page 19, last line: Change “children’s” to “children”

Page 23, eighth line from bottom: Change “eligible” to “ineligible”

Page 26, sixth line from bottom: Insert “to” before “the”

Page 27, line 10: Change double quotes around “plain purpose” to single quotes
Page 28, line 11: Change “their” to “the”

Page 34, footnote 18: Insert “for” before “failing”

Page 35, line 4: Insert “not” before “exempt”

Page 35, line 5: Delete “those” before “the”

Page 38, footnote 19: Insert “(Scalia, J., dissenting)” parenthetical in Troxel citation

Page 40, eighth line from bottom: Insert apostrophe after “appellants”; insert “is” before
“that”

Sincerely,

) onrthien F. Mklel

JONATHAN F. MITCHELL
Mitchell Law PLLC
cc: All counsel (via CM/ECF) Counsel for Plaintiff-Appellee
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STATEMENT REGARDING ORAL ARGUMENT

Mr. Deanda agrees with the appellants that oral argument is appropriate and

would assist the Court in its consideration of this appeal.

ii
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STATEMENT OF JURISDICTION
The district court’s jurisdiction rests on 28 U.S.C. § 1331. The appellate

jurisdiction of this Court rests on 28 U.S.C. § 1291, as the defendants are ap-
pealing a final judgment. ROA.793-794. The district court entered judgment
on December 20, 2022, and the defendants filed their notice of appeal on
February 16, 2023. ROA.826.

STATEMENT OF THE ISSUES

1. Whether Mr. Deanda has Article III standing to challenge the de-
fendants’ administration of the Title X program.

2. Whether the district court correctly held that the Title X statute, 42
U.S.C. § 300(a), does not preempt state parental-consent laws.

3. Whether the district court correctly held that the defendants are vio-
lating Mr. Deanda’s constitutional right to direct the upbringing of his chil-
dren.

4. Whether the district court correctly vacated the second sentence of
42 C.F.R. § 59.10(b) under section 706 of the APA.

STATEMENT OF THE CASE

The appellants’ discussion of the facts and procedural history of this case
is complete and correct. Although we have a minor disagreement with their
characterization of one of the cases that they cite in their statement of the
case,! we have no disputes with their statements regarding the facts and pro-

cedural history, and we have nothing to add to their thorough discussion.

1.  Seenote 11, infra.
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SUMMARY OF ARGUMENT

The district court correctly held that Mr. Deanda has Article III standing
to sue the defendants over their administration of the Title X program. First,
the law of Texas gives Mr. Deanda a statutory right to consent to his chil-
dren’s medical and dental care, and psychiatric, psychological, and surgical
treatment. See Tex. Family Code § 151.001(6). The defendants have taken
away this statutory right by insisting that Title X “preempts” section
151.001(6), and by administering a federal program that refuses to honor the
state-law rights that Texas confers on parents. The federal government’s re-
moval of these state-law rights and protections—standing alone—is suffi-
cient to establish injury in fact for Mr. Deanda, and for any other parent in
Texas who would otherwise be entitled to consent to their child’s medical
treatment under section 151.001(6). See Havens Realty Corp. v. Coleman, 455
U.S. 363, 373 (1982) (“[T]he actual or threatened injury required by Art. III
may exist solely by virtue of statutes creating legal rights, the invasion of
which creates standing.” (citation and internal quotation marks omitted));
Utah ex rel. Dip. of Forestry, Fire & State Lands v. United States, 528 F.3d 712,
721 (10th Cir. 2008) (“Although Article III standing is a question of federal
law, state law may create the asserted legal interest.”).

Second, the defendants’ implementation of the Title X program inflicts
immediate, present-day injury on Mr. Deanda by subverting his authority as a
parent. The mere fact that the federal government is administering a program

that offers contraception to minors without parental knowledge or consent
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undermines the authority of parents who want to prevent their children from
accessing birth control and family-planning services. And it renders Mr.
Deanda unable to prevent his children from accessing contraception or other
family-planning services behind his back. This erosion of parental authority
and control inflicts present-day injury in fact—regardless of whether Mr.
Deanda’s children are actually obtaining birth control from Title X partici-
pants.

Third, Mr. Deanda is suffering present-day injury in fact from the loss of
assurance that his children will be unable to access prescription contracep-
tion or other family-planning services, because the Title X program is offer-
ing these services to all minors in Texas without any requirement of parental
notification or consent.

Fourth, the defendants’ actions are inflicting present-day injury on Mr.
Deanda by increasing the risk that his children might access birth control
without his knowledge and consent. See Massachusetts v. EPA, 549 U.S. 497,
525 n.23 (2007) (“[E]ven a small probability of injury is sufficient to create a
case or controversy—to take a suit out of the category of the hypothetical —
provided of course that the relief sought would, if granted, reduce the proba-
bility” (citation and internal quotation marks omitted)). It is not necessary
for a plaintiff to allege or prove that his children actually wil/ seek or obtain
family-planning services from a Title X participant, as the appellants argue,

and it has long been established that an act that increases the risk of a future
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harm imposes present-day injury on those who are subjected to the increased
risk.

The district court also correctly held that 42 U.S.C. § 300(a) does not
preempt state parental-consent statutes such as section 151.001(6). 42 U.S.C.
§ 300(a) merely requires Title X participants to “encourage family participa-
tion” “to the extent practical.” It establishes a floor for Title X funding recip-
ients, not a ceiling that prevents them from going beyond the minimum pa-
rental involvement required by statute. The courts that have held that 42
U.S.C. §300(a) preempts state parental-involvement laws have ignored the
statutory text and rested their preemption analysis on legislative history and
judicially perceived statutory “purposes.” The district court was right to re-
ject those non-binding court decisions, and it correctly held that Title X pro-
jects, no less than anyone else, must comply with the parental-consent laws
of Texas.

Finally, the district court was correct to reject the Secretary’s efforts to
preempt Texas’s parental-consent laws by issuing 42 C.F.R. § 59.10(b) after
Mr. Deanda filed his lawsuit, and it did not abuse its discretion by vacating
this unlawful and unauthorized regulation.

STANDARD OF REVIEW

Each of the issues on this appeal presents questions of law subject to de
novo review. See Roark & Hardee LP v. City of Austin, 522 F.3d 533, 542 (5th
Cir. 2008) (“[W]e review all justiciability issues, including standing and

ripeness, de novo.”); In re Louisiana Crawfish Producers, 852 F.3d 456, 462
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(5th Cir. 2017) (“We review grants of summary judgment de novo, applying
the same standard as the district court.”).

ARGUMENT

I. THE DISTRICT COURT CORRECTLY HELD THAT MR.
DEANDA HAS ARTICLE III STANDING

To establish Article III standing, a plaintiff needs to show: (1) an injury in
fact, which is (2) fairly traceable to the challenged conduct of the defendants,
and is (3) likely to be redressed by a favorable decision. See Lujan v. Defenders
of Wildlife, 504 U.S. 555, 560-61 (1992). The defendants’ implementation of
the Title X program is injuring Mr. Deanda in four separate and distinct

ways.

A. Mr. Deanda Is Suffering Article III Injury From The Loss
Of His Statutory Rights Under Section 151.001(6) Of The
Texas Family Code

The law of Texas gives Mr. Deanda a statutory right to consent to his
children’s medical treatment. See Tex. Family Code § 151.001(6). The de-
fendants have taken away this statutory right from Mr. Deanda by insisting
that Title X “preempts” section 151.001(6), and by establishing a federal
program that refuses to honor the state-law rights that Texas confers on par-
ents. The removal of these state-law rights and protections inflicts injury in
fact, regardless of whether Mr. Deanda can allege or prove that his children
are using the Title X program to obtain birth control behind his back.

The district court correctly held that the loss of the right to consent to a

child’s medical treatment inflicts injury in fact per se, and that there is no
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need to establish additional harms beyond that lost prerogative. ROA.294
(“Plaintiff has suffered a per se statutory injury in fact.”). Imagine a divorce
decree that gives one of the spouses the authority to consent to a child’s ac-
cess to birth control without notifying or obtaining consent from the other
spouse. The spouse who has been denied the prerogative to consent would
surely have standing to appeal a divorce decree of this sort, even if there is no
way to know whether the child will ever seek to obtain family-planning ser-
vices. The loss of the parental right to consent to treatment zs injury in fact.
And when a parent is told that his state-law right to consent to his child med-
ical treatment has been taken away or transferred to someone else, he will
have standing to sue to reclaim that right—and he need not wait for an actual
medical situation to arise before suing to recover his right to consent.

So too here. Mr. Deanda’s state-law right to consent before his child ob-
tains prescription contraception has been taken away and transferred to the
federal government and the participants in its Title X program. The loss of
that state-law prerogative inflicts Article III injury, and Mr. Deanda may sue
to reclaim that state-law right. He need not wait until one of his daughters at-
tempts to access prescription contraception through the Title X program; in-
deed, Mr. Deanda is unlikely to know whether this is happening because the
Title X program flouts the Texas laws that require parental notification and
consent before dispensing prescription contraception to minors. Mr. Dean-

da’s injury comes the removal of his state-law right to consent to his daugh-
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ters’ medical treatment, and that is the injury that Mr. Deanda is seeking to
redress in this litigation.

The Supreme Court has long held that Congress and the states may cre-
ate legally cognizable rights in their statutes, and the deprivation of these
statutory rights can inflict Article III injury without any additional showing
of harm. See Havens Realty Corp. v. Coleman, 455 U.S. 363, 373 (1982)
(“[T]he actual or threatened injury required by Art. III may exist solely by
virtue of statutes creating legal rights, the invasion of which creates stand-
ing.” (citation and internal quotation marks omitted));* Warth v. Seldin, 422
U.S. 490, 500 (1975) (same); Diamond v. Charles, 476 U.S. 54, 65 n.17 (1986)
(“The Illinois Legislature, of course, has the power to create new interests,
the invasion of which may confer standing. In such a case, the requirements
of Art. III may be met.”); Spokeo, Inc. v. Robins, 578 U.S. 330, 342 (2016)
(“[T]he violation of a procedural right granted by statute can be sufficient in

some circumstances to constitute injury in fact. In other words, a plaintiff in

2. The district court’s order of September 24, 2020, claims that Havens
Realty concerns only “whether prudential considerations could deprive
a plaintiff of standing vis-a-vis a fair housing claim even though plaintiff
satisfied the constitutional minimum requirement of injury-in-fact.”
ROA.292 n.13. We respectfully disagree. The district court is certainly
correct to observe that Havens Realty rejected any attempt to impose
prudential-standing obstacles to the plaintiffs’ lawsuit in that case, see
455 U.S. at 372-73, but the opinion in Havens Realty goes on to consider
whether the plaintiffs could satisfy Article III standing by alleging a vio-
lation of their statutory right to obtain truthful and accurate infor-
mation—and it held unequivocally that a violation of this statutory right
suffices to inflict Article III injury. See Havens Realty, 455 U.S. at 373-74.
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such a case need not allege any additional harm beyond the one Congress has
identified.” (citations omitted)); see also In re Horizon Healthcare Services Inc.
Data Breach Litigation, 846 F.3d 625, 635 (3d Cir. 2017) (“[I]n some circum-
stances, that the breach of a statute is enough to cause a cognizable injury—
even without economic or other tangible harm.”); Utah ex rel. Div. of Forestry,
Fire & State Lands v. United States, 528 F.3d 712, 721 (10th Cir. 2008) (“Alt-
hough Article III standing is a question of federal law, state law may create
the asserted legal interest.”). The statutory rights established in section
151.001(6) give Mr. Deanda the prerogative to consent before his children ob-
tain prescription contraception. The federal government’s decision to strip
Mr. Deanda of the parental prerogatives conferred by section 151.001(6) in-
flicts injury in fact, without any need to show additional harm beyond the loss
of their state-law statutory rights.

The appellants’ brief does nothing to refute the existence of this indis-
putable Article III injury. The appellants correctly observe that Congress
cannot create Article III standing merely by creating a cause of action that au-
thorizes plaintiffs to sue. See Appellants’ Br. at 23 (citing TransUnion LLC ».
Ramirez, 141 S. Ct. 2190 (2021)); see also Lujan v. Defenders of Wildlife, 504
U.S. 555, 560-61 (1992); Cass R. Sunstein, What’s Standing After Lujan? Of
Citizen Suits, “Injuries,” and Article III, 91 Mich. L. Rev. 163, 222-23 (1992)
(criticizing Lujan). But Mr. Deanda is not asserting standing by relying on a
congressionally created cause of action; he is alleging injury from the loss of

his state-law right to consent to his minor children’s medical treatment. And
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the loss of that right constitutes injury in fact regardless of whether Mr.
Deanda can allege or prove that his children are using the Title X program to
obtain birth control. See FMC Corp. v. Boesky, 852 F.2d 981, 993 (7th Cir.
1988) (“Properly pleaded violations of state-created legal rights, therefore,
must suffice to satisfy Article III’s injury requirement . . . even in the absence
of a specific finding that FMC was injured.”); 7d. (holding that “the invasion
of a recognized state-law right in itself satisf[ies] Article III’s injury require-
ment, even though an injury separate and apart from the actual invasion is
difficult to identify”). TransUnion (and Lujan) have nothing to say about
standing to sue over the loss of a state-law legal entitlement; they merely lim-
it the power of Congress to invent new types of “injuries” that bear no rela-
tionship to the types of harm “traditionally recognized as providing a basis
for a lawsuit in American courts.” TransUnion, 141 S. Ct. at 2200.

The appellants also claim that the district court’s theory of standing
would empower “any parent (or potential parent) in Texas” to sue HHS over
its administration of the Title X program. See Appellants’ Br. at 23. But there
is nothing unusual about government-inflicted injuries that affect a large
number of people—and that enable those individuals to sue. Think of redis-
tricting litigation, where any voter in a gerrymandered or malapportioned
district can assert “injury in fact” and sue over the dilution of their voting
power. See Allen v. Milligan, --- S. Ct. -—--; 2023 WL 3872517 (2023); Baker v.
Carr, 369 U.S. 186, 207-08 (1962). And a widespread injury does not convert

a plaintiff’s claim into a generalized grievance. See Spokeo, Inc. v. Robins, 578
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U.S. 330, 339 n.7 (2016) (“The fact that an injury may be suffered by a large
number of people does not of itself make that injury a nonjusticiable general-
ized grievance.”). The appellants also overstate the scope of permissible
plaintiffs; the district court’s holding would not empower “any parent (or po-
tential parent) in Texas” to sue, but only parents of minor children, and only
those parents who wish to preserve (rather than relinquish) their state-law
right to consent in the Title X program.

The appellants’ citation of Stringer v. Whitley, 942 F.3d 715 (5th Cir.
2019), is inapposite, because the problem in Stringer was that the plaintiffs
had shown only a past injury rather than a continuing or threatened future
injury, which is insufficient to confer standing for prospective relief. See 7d. at
720 (“Because injunctive and declaratory relief cannot conceivably remedy
any past wrong, plaintiffs seeking injunctive and declaratory relief can satisfy
the redressability requirement only by demonstrating a continuing injury or
threatened future injury.” (citation and internal quotation marks omitted));
see also City of Los Angeles v. Lyons, 461 U.S. 95, 102-03 (1983). Mr. Deanda,
by contrast, has alleged (and shown) an ongoing loss of his state-law right to
consent to his children’s medical treatment, so the appellants must explain
how the loss of this state-law entitlement fails to inflict “injury in fact” under
Article III.

Finally, the appellants claim that Mr. Deanda cannot establish Article III
injury unless and until a Title X project actually dispenses birth control to

one of his children in violation of the Texas laws that protect his right to con-

10
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sent. See Appellants’ Br. at 22-23. But the mere /oss of Mr. Deanda’s state-
law right to consent to enough to establish Article III injury; he does not need
to wait until an actual violation of that state-law right occurs. Imagine a state
law that disenfranchises convicted felons. A felon who has been stripped of
his voting rights under this law can sue immediately; he does not need to wait
until he is banned from voting in an actual election to show “injury in fact.”
See Williams v. Taylor, 677 F.2d 510 (5th Cir. 1982); Shepherd v. Trevino, 575
F.2d 1110 (5th Cir. 1978); Farrakhan v. Washington, 338 F.3d 1009, 1016 (9th
Cir. 2003), overruled in part by Farrakhan v. Gregoire, 623 F.3d 990 (9th Cir.
2010).

Or consider a state law that strips Christian wedding vendors of their
right to decide whether they will participate in same-se marriage ceremonies.
A wedding vendor who has lost that prerogative may sue to recover that
right, and he does not need to wait for the state (or a customer) to violate that
right by forcing the vendor to participate in a same-sex wedding. See Telescope
Media Group v. Lucero, 936 F.3d 740, 749-50 (8th Cir. 2019) (holding that a
videographer has standing to sue over an anti-discrimination statute that
prohibits wedding vendors from withholding services for same-sex wed-
dings—even though Telescope Media had not yet entered the wedding-video
business and even though it was not facing any impending or threatened en-
forcement action); 303 Creative LLC v. Elenis, 6 F.4th 1160, 1070-76 (10th
Cir. 2021), cert. granted in part, 142 S. Ct. 1106 (2022) (holding that website

designer has standing to sue over an anti-discrimination statute that prohibits

11
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it from denying services to those seeking a website that celebrates or pro-
motes same-sex weddings, even though the designer was not yet offering
wedding-related services and had not been threatened or compelled to create
an objectionable website); Braidwood Management, Inc. v. EEOC, No. 22-
10145, 2023 WL 4073826, at *7-10 & n.17, n.23 (5th Cir. June 20, 2023) (cit-
ing Telescope Media and 303 Creative with approval).

And imagine if a state official had terminated Mr. Deanda’s right to con-
sent to his children’s medical treatment under section 151.001(6) and trans-
ferred that prerogative to someone else. The loss of that state-law right would
inflict immediate Article III injury, and Mr. Deanda would have standing to
sue the state official without waiting for an actual medical situation to arise.
(Do the appellants want to contend otherwise?) The /Joss of the state-law right
to consent confers standing, and Mr. Deanda need not wait for a violation of

that right before seeking judicial relief.

B. The Defendants Are Inflicting Immediate, Present-Day
Injury On Mr. Deanda By Subverting His Authority As A
Parent

The defendants’ implementation of the Title X program also inflicts im-
mediate, present-day injury on Mr. Deanda by subverting his authority as a
parent. See Deanda Decl., at § 9(b) (ROA.420). The mere fact that the feder-
al government is administering a program that offers contraception to minors
without parental knowledge or consent undermines the authority of parents

who want to prevent their children from accessing birth control and family-

12
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planning services. And it renders parents such as Mr. Deanda unable to pre-
vent their children from accessing contraception or other family-planning
services behind their backs. See id. This erosion of parental authority and
control inflicts present-day injury in fact—regardless of whether Mr. Dean-
da’s children are actually obtaining birth control from Title X participants.
The defendants try to avoid this conclusion by insisting that Mr. Deanda
is asserting a speculative, future injury that depends on the conduct of third
parties such as Mr. Deanda’s children and Title X participants. See Appel-
lants’ Br. at 19 (“Plaintiff’s abstract interest in consenting to his children ob-
taining family-planning services from some unknown Title X provider at
some hypothetical, ‘indefinite future time’ does not establish any ‘ “actual or
imminent” injury’ from HHS.” (quoting Lujan, 504 U.S. at 564 & n.2)). But
that mischaracterizes the injury that Mr. Deanda is asserting. He is not
claiming injury by asserting that his daughters wz// obtain birth control and
family-planning services from Title X participants; he is instead claiming in-
jury from the subversion of his parental authority, which is an immediate,
present-day injury rather than a contingent or hypothetical future harm. And
this injury does not in any way depend on whether one’s children are actually
obtaining (or trying to obtain) birth control from Title X participants. It is no
different from a public school that decides to distribute condoms without pa-
rental notification or consent. A parent whose children attend that school
would have standing from the mere fact that condoms have been made avail-

able; he would not need to allege or show that his children would actually ob-

13
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tain (or try to obtain) the prophylactics. See Parents United For Better Schools,
Inc. v. School District of Philadelphia Board of Education, 148 F.3d 260 (3d Cir.
1998) (allowing parents to challenge condom-distribution program in the
Philadelphia public schools on the ground that it subverts their authority as
parents, while rejecting the parents’ challenge to the program on the merits);
Parents United For Better Schools, Inc. v. School District of Philadelphia Board of
Education, 646 A.2d 689, 691 (Pa. Cmwlth. 1994) (holding that parents have
standing to challenge condom-distribution program in the Philadelphia pub-
lic schools, even though the program allowed parents to opt their children
out of the program by mailing in a “veto form,” because parents suffered in-
jury from the loss of their prerogative to “consent . .. before medical treat-
ment [is] provided”). The appellants try to distinguish the condom-
distribution cases by pointing to the absence of evidence that Mr. Deanda’s
children have ever “sought” or been “offered” birth-control devices,?® but the
injury to parental authority does not depend on whether one’s children actu-
ally seek or obtain the disputed birth-control devices. The mere fact that the
Title X program makes family-planning services to minors without parental
knowledge or consent subverts Mr. Deanda’s authority as a parent. And the
appellants are wrong to claim that Mr. Deanda’s children are not being “of-
fered” birth-control devices, as the Title X program is offering birth control

devices to a/l women and adolescents of child-bearing age, including Mr.

3. See Appellants’ Br. at 24.

14
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Deanda’s children. See Family Planning Services and Population Research
Act of 1970, Pub. L. No. 91-572, § 2(1), 84 Stat. 1504, 1504 (1970) (“It is the
purpose of this Act ... to assist in making comprehensive voluntary family

planning services readily available to all persons desiring such services.”).

C. The Defendants Are Inflicting Immediate, Present-Day
Injury On Mr. Deanda By Depriving Him Of The Assurance
That His Children Will Be Unable To Access Family-
Planning Services

Mr. Deanda is also suffering present-day injury in fact from the loss of as-
surance that his children will be unable to access prescription contraception
or other family-planning services, because the Title X program is offering
these services to all minors in Texas without any requirement of parental no-
tification or consent. See Deanda Decl., at §9(c) (ROA.420). The law of
Texas provided this assurance in section 151.001(6) of the Texas Family
Code, which outlaws the distribution of prescription contraception to minors
without parental consent. The defendants’ conduct removes the assurance
that the law of Texas would otherwise provide. Now Mr. Deanda can only
wonder whether his children are obtaining prescription contraception and
other birth control behind their back. See id.

This injury—like the subversion-of-parental-authority injury—is an im-
mediate, present-day injury rather than a speculative or contingent future
harm. Yet the appellants’ brief continues to insist that Mr. Deanda’s alleged
injuries are merely “conjectural” or describe “future injury.” Appellants’ Br.

at 18, 23 (quoting Lujan, 504 U.S. at 560, 564 n.2). An injury of this sort

15
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would sustain a parental challenge to a school district’s condom-distribution
program. See Parents United, 646 A.2d 689. No different result should obtain
when the condoms and birth control are distributed by the federal govern-

ment.

D. The Defendants Are Inflicting Immediate, Present-Day
Injury On Mr. Deanda By Subjecting Him To An Increased
Risk That His Children Might Access Birth Control
Without His Knowledge Or Consent

The defendants’ actions are also inflicting present-day injury on Mr.
Deanda by increasing the risk that his children might access birth control
without his knowledge and consent. See, e.g., Massachusetts v. EPA, 549 U.S.
497, 525 n.23 (2007) (“[E]ven a small probability of injury is sufficient to
create a case or controversy—to take a suit out of the category of the hypo-
thetical —provided of course that the relief sought would, if granted, reduce
the probability” (citation and internal quotation marks omitted)); ROA.299-
300; ROA.738-739.

It has long been established that an act that increases the risk of a future
harm imposes present-day injury on those who are subjected to the increased
risk—even if the actual risk of the future harm occurring is small. See Massa-
chusetts, 549 U.S. at 525 n.23; Mountain States Legal Foundation v. Glickman,
92 F.3d 1228, 1234-35 (D.C. Cir. 1996) (plaintiff established standing to chal-
lenge the government’s decision to limit timber harvesting by alleging an in-
creased risk of wildfires); Natural Resources Defense Council v. EPA, 464 F.3d

1,7 (D.C. Cir. 2006) (plaintiffs established standing to challenge government

16
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decision deregulating methyl bromide by alleging an increased lifetime risk of
developing skin cancer); Sutton v. St. Jude Medical S.C., Inc., 419 F.3d 568,
570-75 (6th Cir. 2005) (standing based on increased risk of harm caused by
implantation of defective medical device); Jokhnson v. Allsteel, Inc., 259 F.3d
885, 888-91 (7th Cir. 2001) (standing based on increased risk that Employee
Retirement Income Security Act beneficiary will not be covered due to in-
creased amount of discretion given to ERISA administrator); /4. at 888
(“The increased risk the participant faces as a result is an injury-in-fact.”);
Village of Elk Grove Village v. Evans, 997 F.2d 328, 329 (7th Cir. 1993) (finding
standing because “[t]he Village is in the path of a potential flood” and “even
a small probability of injury is sufficient to create a case or controversy.”);
Missouri Coalition for Environment v. FERC, 544 F.3d 955, 957 (8th Cir. 2008)
(holding that “a potentially increased risk of environmental harm” is suffi-
cient to confer Article III standing); Friends Of Marolt Park v». U.S. Dep’t of
Transportation, 382 F.3d 1088, 1095 (10th Cir. 2004) (plaintiff established Ar-
ticle III standing by alleging “an increased risk of harm” to a park that its
members use for recreational purposes); Ocean Advocates v. U.S. Army Corps
of Engineers, 402 F.3d 846, 860 (9th Cir. 2005) (plaintiff established Article
III standing to challenge an oil tanker dock expansion by alleging an “in-
crease in the risk of an oil spill”’); id. (“[T]he alleged injury is not conjectural
or hypothetical, as ‘an increased risk of harm can itself be injury in fact for
standing’” (quoting Ecological Rights Found. v. Pac. Lumber Co., 230 F.3d

1141, 1149 (9th Cir. 2000)); Constellation Energy Commodities Group, Inc. ».
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FERC, 457 F.3d 14, 20 (D.C. Cir. 2006) (“We agree with Edison that the in-
creased risk of non-recovery inherent in the reduction of collateral securing a
debt of uncertain amount is sufficient to support its standing.”); Stewart v.
Blackwell, 444 F.3d 843, 855 (6th Cir. 2006), vacated and superseded on oth-
er grounds, 473 F.3d 692 (6th Cir. 2007) (“The plaintiffs here have alleged
an injury in fact sufficient to confer Article III standing. The increased prob-
ability that their votes will be improperly counted based on punch-card and
central-count optical scan technology is neither speculative nor remote.”).

The defendants’ implementation of the Title X program increases the
risk that the children of Mr. Deanda will obtain birth control against his
wishes, because it instructs Title X participants to flout a Texas statute that
requires parental consent before dispensing prescription contraception to mi-
nors. That alone suffices to establish standing under Massachusetts and the
cases cited above, so long as the requested relief will “reduce” this risk. The
imposition of this increased risk imposes a certain, present-day injury on Mr.
Deanda, and the existence of that injury does not depend on speculation or
conjecture about what might happen in the future.

The defendants do not deny that their conduct increases the risk that Mr.
Deanda’s children might access birth-control devices without his knowledge
or consent. Instead, they claim that Mr. Deanda’s “increased risk” theory of
Article IIl injury is incompatible with Skrimpers & Fishermen of RGV v. Texas
Commission on Environmental Quality, 968 F.3d 419 (5th Cir. 2020). But

Shrimpers does not categorically reject the notion of “increased risk” injury

18
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under Article III, and it could not do so without contradicting the Supreme
Court’s holdings in Massachusetts and other cases. See, e.g., Monsanto Co. .
Geertson Seed Farms, 561 U.S. 139, 155 (2010) (conventional alfalfa farmers
had standing to seek injunctive relief because the agency’s decision to dereg-
ulate a variety of genetically engineered alfalfa gave rise to a “significant risk
of gene flow to non-genetically-engineered varieties of alfalfa.”); Duke Power
Co. v. Carolina Environmental Study Group, Inc., 438 U.S. 59, 74 (1978) (al-
lowing plaintiffs to challenge the constitutionality of the Price-Anderson Act,
which limits the liability of nuclear power plants, based on “our generalized
concern about exposure to radiation and the apprehension flowing from the
uncertainty about the health and genetic consequences of even small emis-
sions.”). Instead, Shrimpers holds only that a plaintiff cannot rely on an “in-
creased risk” that “equally affects the general public”:

We do not recognize the concept of “probabilistic standing”
based on a non-particularized “increased risk” —that is, an in-
creased risk that equally affects the general public.

Shrimpers, 968 F.3d at 424. Mr. Deanda’s increased-risk injury, however, is
not an injury that “equally affects the general public”; it is an injury that af-
fects only parents in Texas with minor-age daughters of child-bearing years,
and only those parents who wish to preserve their state-law right to consent
before their children obtain family-planning services from Title X providers.
So Mr. Deanda is not asserting a “non-particularized” increased risk, and he

encounters no obstacle from the holding in Skrimpers.
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The Shrimpers opinion goes on to question the propriety of “increased-
risk” standing,* but this discussion is dictum, and (more importantly) it can-
not override the decisions of the Supreme Court that confer standing on
plaintiffs who assert Article III injury from an increased risk of harm. See
Massachusetts, 549 U.S. at 525 n.23 (2007); Monsanto, 561 U.S. at 15; Duke
Power, 438 U.S. at 74. Shrimpers also suggests that plaintiffs asserting in-
creased-risk injury must produce evidence of the “extent” of the increased
risk,® but that stance is incompatible with the Supreme Court’s refrain that
an “identifiable trifle”® is all that is needed to establish Article III injury—
and an “identifiable trifle” need not be quantified or measured. See
Czyzewski v. Jevic Holding Corp., 580 U.S. 451, 464 (2017) (“For standing
purposes, a loss of even a small amount of money is ordinarily an ‘injury.’”);

Weyerhaeuser Co. v. U.S. Fish & Wildlife Service, 139 S. Ct. 361, 368 n.1 (2018)

4. See Shrimpers, 968 F.3d at 424 (“As then-Judge Kavanaugh once wrote
for the D.C. Circuit, there is ‘a powerful argument that “increased-risk-
of-harm” claims ... fail to meet the constitutional requirement that a
plaintift demonstrate harm that is “actual or imminent, not conjectural
or hypothetical.”’” (quoting Public Citizen, Inc. v. Nat’l Highway Traffic
Safety Administration, 489 F.3d 1279, 1294 (D.C. Cir. 2007)).

5. See Shrimpers, 968 F.3d at 425 (“[T]here is no evidence of the extent to
which those risks would be increased for those members by the expected
emissions.” (emphasis added)); z4. (“[T]here is again no evidence con-
cerning the extent to which the expected omissions would increase any
such risks for Petitioners’ members.” (emphasis added)).

6. See United States v. Students Challenging Regulatory Agency Procedures
(SCRAP), 412 U.S. 669, 689 n.14 (1973) (“[A]n identifiable trifle is
enough for standing” (citation and internal quotation marks omitted)).

20
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(“[T]he decrease in the market value of Weyerhaeuser’s land as a result of
the designation is a sufficiently concrete injury for Article III purposes.”).
Article III serves to distinguish injured litigants from those asserting nothing
more than an ideological grievance,” and the extent of an admittedly in-
creased risk of harm has no bearing on that question.

Finally, it is important to note that this Court need not resolve whether
an increased-risk injury can support Article III standing when Mr. Deanda
has already established Article III injury from the loss of his state-law right to
consent to his children’s medical treatment, as well as immediate, present-
day injury from the loss of parental authority and reduced assurance that his
children will not be accessing family-planning services without his knowledge
or consent. See Sections I.A-1.C, supra. The appellants train most of their
fire on this aspect of the district court’s standing analysis—and for under-
standable reasons. The Supreme Court’s pronouncements in this area have
not been a paragon of consistency, and one needs only to read the competing
opinions in Clapper to see that judges have leeway in deciding whether to
characterize an injury as imposing the “immediate harm” of increased risk or
the “conjectural” harm of a possible future injury. Compare Clapper v. Amnes-

ty International USA, 568 U.S. 398, 409 (2013) (majority opinion) (“[W]e

7. See Valley Forge Christian College v. Americans United for Separation of
Church and State, Inc., 454 U.S. 464, 485-86 (1982) (holding that “the
psychological consequence . . . produced by observation of conduct with

which one disagrees” is “not an injury sufficient to confer standing un-
der Art. I1I”)
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have repeatedly reiterated that ‘threatened injury must be certainly impend-
ing to constitute injury in fact,’ and that ‘[a]llegations of possible future inju-
ry’ are not sufficient.” (citation omitted)); with id. at 435 (Breyer, J., dissent-
ing) (“[C]ourts have often found probabilistic injuries sufficient to support
standing.” (citing authorities)); see also Cass R. Sunstein, What’s Standing Af-
ter Lujan? Of Citizen Suits, “Injuries,” and Article III, 91 Mich. L. Rev. 163,
203-05 (1992) (noting how courts have latitude in their “characterization of
the injury”). It is also dangerous for courts to wield jurisdictional doctrines
that can be deployed in an arbitrary fashion. See Gerald Gunther, The Subtle
Vices of the Passive Virtues— A Comment on Principle and Expediency in Judicial
Review, 64 Colum. L. Rev. 1 (1964). So if the Court concludes that Mr.
Deanda has standing on other grounds, it does not have to resolve this par-
ticular theory of Article III standing—although we respectfully ask the Court
to rule on each of Mr. Deanda’s standing arguments regardless because it is
possible that further review will be sought in the en banc court of appeals or
in the Supreme Court.

II. THE DisTRICT COURT CORRECTLY HELD THAT THE
TITLE X STATUTE DOES NoOT PREEMPT STATE
PARENTAL-CONSENT LAWS

There is no conceivable conflict between the text of 42 U.S.C. § 300(a)
and the parental-consent requirement of section 151.001(6). The full text of

42 U.S.C. § 300(a) provides:

The Secretary is authorized to make grants to and enter into
contracts with public or nonprofit private entities to assist in the
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establishment and operation of voluntary family planning pro-
jects which shall offer a broad range of acceptable and effective
family planning methods and services (including natural family
planning methods, infertility services, and services for adoles-
cents). To the extent practical, entities which receive grants or con-
tracts under this subsection shall encourage family participation in
projects assisted under this subsection.

42 U.S.C. §300(a) (emphasis added). This statutory language establishes a
floor for Title X funding recipients: Every recipient of a Title X grant or con-
tract must, “to the extent practical . . . encourage family participation” in Ti-
tle X projects. An entity that fails to “encourage family participation” in Ti-
tle X projects is categorically ineligible to receive a Title X grant or contract,
and the Secretary violates the Title X statute if he provides grants or con-
tracts to such an entity.

But nothing in this statutory language prohibits Title X funding recipi-
ents from going beyond a mere policy of “encouraging family participation.”
A Title X participant, for example, would not violate federal law if it decided
to establish a categorical policy of notifying or seeking consent from parents
before dispensing prescription contraception or other family-planning ser-
vices to minors. And if there is nothing that prohibits a Title X participant
from establishing and enforcing a policy of this sort, then there is nothing
that prevents a state from imposing this policy on Title X participants. See
Kansas v. Garcia, 140 S. Ct. 791, 806 (2020) (“We ... see no ground for
holding that the Kansas statutes at issue conflict with federal law. It is cer-

tainly possible to comply with both IRCA and the Kansas statutes”).
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More importantly, there is nothing in 42 U.S.C. § 300(a) that purports to
preempt or override state or federal laws that require more extensive parental
involvement, and there is nothing in 42 U.S.C. § 300(a) that purports to ex-
empt Title X projects from those laws. This statutory language comes no-
where close to overcoming the presumption against preemption that applies
to federal legislation. See Maryland v. Louisiana, 451 U.S. 725, 746 (1981)
(“Consideration under the Supremacy Clause starts with the basic assump-
tion that Congress did not intend to displace state law.”); Buzlding and Con-
struction Trades Council of the Metropolitan District v. Associated Builders and
Contractors of Massachusetts/Rhode Island, Inc., 507 U.S. 218, 224 (1993)
(“We are reluctant to infer pre-emption.”).

The defendants have never attempted to explain how section 151.001(6)
could possibly contradict a federal statute that merely requires Title X recipi-
ents to “encourage family participation.” 42 U.S.C. § 300(a) does nothing
more than establish the mznimum requirement for Title X participants on the
issue of family involvement. There is nothing in 42 U.S.C. § 300(a) that pre-
vents a Title X recipient from going beyond this mandatory minimum, and
there is nothing in 42 U.S.C. § 300(a) that purports to exempt Title X enti-
ties from state laws that require additional parental involvement. A state law
might be preempted by 42 U.S.C. § 300(a) if it prokubited Title X recipients
from “encouraging family participation,” but section 151.001(6) does nothing

of the sort.
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The appellants nonetheless insist that 42 U.S.C. § 300(a) preempts Tex-

as’s parental-consent laws, but none of their arguments have merit.

A. The Appellants’ Obstacle-Preemption Argument Is
Meritless

The appellants do not appear to be claiming that Title X participants
would violate 42 U.S.C. § 300(a) by complying with section 151.001(6)’s pa-
rental-consent requirement, and they do not claim that it is impossible for Ti-
tle X participants in Texas to comply with both section 151.001(6) and 42
U.S.C. § 300(a). So the appellants are not (as far as we can tell) relying on the
doctrine of “conflict” or “impossibility” preemption,® and they are not rely-
ing on field preemption either.” Instead, the appellants’ preemption argu-
ment rests on the notion of “obstacle preemption,” a controversial doctrine
in which state legislation is displaced by the court-perceived purposes of a
statute rather its enacted language. See Kansas v. Garcia, 140 S. Ct. 791, 807-
08 (2020) (Thomas, J., joined by Gorsuch, J.) (calling for the abandonment

of “purposes and obstacles” preemption). But the appellants’ obstacle-

8. See, e.g., Wyeth v. Levine, 555 U.S. 555, 565 (2009).

See Kansas v. Garcia, 140 S. Ct. 791, 804 (2020) (“In rare cases, the
Court has found that Congress ‘legislated so comprehensively’ in a par-
ticular field that it ‘left no room for supplementary state legislation’”
(citation omitted)); Arizona v. United States, 567 U.S. 387, 401 (2012)
(“Where Congress occupies an entire field, as it has in the field of alien
registration, even complementary state regulation is impermissible.
Field preemption reflects a congressional decision to foreclose any state
regulation in the area, even if it is parallel to federal standards.”).
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preemption argument is unavailing even if one accepts the legitimacy of ob-
stacle-preemption doctrine.

The problem for the appellants is that there is no evidence or reason to
believe that a “purpose” of the Title X statute is to empower minor children
to obtain birth control or family-planning services against the wishes of their
parents or in violation of state parental-consent laws. The evidence that the
government cites shows only that congressional supporters of Title X wanted
to make family-planning services available to “adolescents” and “sexually
active teenagers.” Appellants’ Br. at 26 (citations and internal quotation
marks omitted). That does not mean that Title X’s supporters wanted to ac-
complish this purpose at all costs and in disregard of other competing inter-
ests—and it does not indicate that Title X’s supporters wanted to override
parental-consent rights secured by state law. No statute pursues a single goal
to the maximum possible extent, and obstacle-preemption analysis does not
allow judges to choose a perceived “purpose” from a statutory enactment
and declare that any state law in contravention of that preferred purpose
must give way. As the Supreme Court has explained:

No legislation pursues its purposes at all costs. Deciding what
competing values will or will not be sacrificed to the achieve-
ment of a particular objective is the very essence of legislative
choice—and it frustrates rather than effectuates legislative in-
tent simplistically to assume that whatever furthers the statute’s
primary objective must be the law.

Rodriguez v. United States, 480 U.S. 522, 525-26 (1987); see also Board of Goy-

ernors v. Dimension Financial Corp., 474 U.S. 361, 374 (1986) (“‘Congress may

26



Case: 23-10159 Document: 61-2 Page: 37 Date Filed: 06/25/2023

be unanimous in its intent to stamp out some vague social or economic evil;
however, because its Members may differ sharply on the means for effectuat-
ing that intent, the final language of the legislation may reflect hard-fought
compromises. Invocation of the ‘plain purpose’ of legislation at the expense
of the terms of the statute itself takes no account of the processes of com-
promise . ...”). In fact, the Title X statute tempers the pursuit of access to
birth control by requiring Title X participants to “encourage family participa-
tion” “to the extent practical”’ —even when state law imposes no such re-
quirement. 42 U.S.C. § 300(a). Just how far Congress decided to go in pro-
moting access to family planning is determined by the enacted language of 42
U.S.C. § 300(a), not by choosing one of the many competing statutory pur-
poses and pushing aside every state law that might interfere with that pre-
ferred statutory objective. See West Virginia University Hospitals, Inc. v. Casey,
499 U.S. 83, 98 (1991) (“The best evidence of that purpose is the statutory
text adopted by both Houses of Congress and submitted to the President.”);
Henson v. Santander Consumer USA Inc., 582 U.S. 79, 89 (2017) (“[W]e will
not presume with petitioners that any result consistent with their account of
the statute’s overarching goal must be the law but will presume more mod-
estly instead ‘that [the] legislature says . . . what it means and means . . . what
it says.” Dodd v. United States, 545 U.S. 353, 357 (2005) (internal quotation
marks omitted; brackets in original).”).

And the “purposes” of 42 U.S.C. § 300(a) are what appear in the enact-

ed text: To empower the Secretary of HHS to make grants and enter into
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contracts with entities that provide family-planning methods and services,
but only with entities that “encourage family participation” “to the extent
practical.” By excluding entities that fail to “encourage family participation”
from Title X grants and contracts, the statute establishes nothing more than a
baseline minimum requirement for Title X participants. It does not restrict
the ability of Title X participants to require additional parental involvement,
either on their own initiative or in response to state parental-consent laws

such as section 151.001(6).

B. Mr. Deanda Is Not Contending That Federal Law Requires
Title X Participants To Comply With State Parental-
Consent Requirements

The appellants spend much of their brief insisting that 42 U.S.C.
§ 300(2) does not require Title X participants to obtain parental consent or
comply with state parental-consent laws. See Appellants’ Br. at 27-29. They
also note that the Reagan Administration was rebuffed by federal courts
when it interpreted 42 U.S.C. § 300(a) to require that Title X projects com-
ply with state parental-involvement laws, and notify a parent or guardian be-
fore dispensing family-planning services to unemancipated minors regardless
of whether state law imposed such a requirement.'® See New York v. Heckler,

719 F.2d 1191 (2d Cir. 1983); Planned Parenthood Federation of America, Inc. v.

10. See Parental Notification Requirements Applicable to Projects for Family
Planning Services, 48 Fed. Reg. 3600 (Jan. 26, 1983).
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Heckler, 712 F.2d 650 (D.C. Cir. 1983)."! But Mr. Deanda is not arguing that
federal law requires parental consent—nor is he arguing that federal law re-
quires Title X participants to comply with a state’s parental-consent laws.'?
The requirement to provide parental consent comes entirely from the law of
Texas, and this requirement is not incorporated by reference into 42 U.S.C.
§ 300(a) or any other source of federal law.

The issue in this case is not whether the text of 42 U.S.C. § 300(a) can or
should be interpreted to require Title X participants to obtain parental con-
sent before dispensing birth control or prescription contraception to minors.

Nor the issue whether 42 U.S.C. § 300(a) imposes a federal-law obligation on

11. The Second Circuit refused to rule on the provision in the Reagan Ad-
ministration’s rule requiring Title X participants to comply with state
parental-consent or notification laws. See New York, 719 F.2d at 1196
(“We reach a contrary conclusion regarding the standing of plaintiffs to
contest the regulation requiring grantee compliance with state law on
parental notice or consent. ... [W]e do not see how any of the plaintiffs
face injury from this regulation since neither New York nor any border-
ing state has such a law. . . . We therefore find it necessary to reverse that
portion of the judgment that enjoins the operation of this regulation.”).
The appellants’ brief incorrectly claims that the Second Circuit held
that this requirement was “prohibited by the Title X statute.” Appel-
lants’ Br. at 5.

12. The district court’s order of September 24, 2020, suggests that Mr.
Deanda is arguing that 42 U.S.C. § 300(a) should be interpreted to “re-
quire[] Title X grantees to encourage family participation in minors’
contraception decisions to the greatest extent practical—given each
state’s law.” ROA.304. Mr. Deanda is not making such an argument, and
he not argued this at any point in the litigation.

13. See Tex. Family Code § 151.001(6).
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Title X participants to comply with state parental-involvement laws. The is-
sue is only whether 42 U.S.C. § 300(a) pree