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May 31, 2023 

 
By ECF  
Honorable Miroslav Lovric 
United States Magistrate Judge 
United States District Court 
Northern District of New York 
15 Henry Street 
Binghamton, New York 13901 
 
Re: Dr. A., et al., v. Hochul, et al., 21-CV-1009 (DNH)(ML) 
 
Dear Judge Lovric: 
 

I write in response to Plaintiffs’ letter dated May 22, 2023 [ECF No. 74] to provide a status 
update in this matter.  First, as indicated in Plaintiffs’ letter, Plaintiffs have withdrawn their appeal 
of the denial of their second motion for a preliminary injunction.  Because the pendency of this 
appeal was the sole basis for the stay of the District Court proceedings, Defendants would join in 
any application to lift the stay at this time. 

 
Second, the Department of Health recently announced that the regulation at issue in this 

action, 10 NYCRR 2.61 (“Section 2.61”), is in the process of being repealed, subject to 
consideration by the Public Health and Health Planning Council (“PHHPC”).  The Department has 
also announced that, effective immediately, it will cease citing providers for failing to comply with 
the requirements of Section 2.61 while the repeal is under consideration by the PHHPC.  The 
Department may, however, continue to seek sanctions against providers based on previously-cited 
violations.  On May 24, 2023, the Department issued a “Dear Administrator Letter” to apprise 
providers of these developments, a copy of which is attached. 

 
In light of these developments, Defendants request that, rather than a pre-motion 

conference, the parties be permitted to file a further status report on or before August 30, 2023.   
The repeal of Section 2.61 would not only obviate the need for further motion practice but would 
render the Complaint, which seeks declaratory and injunctive related to Section 2.61, moot.  
Submission of a further status report in approximately ninety days will allow for the necessary 
notice and comment period and consideration of the repeal by the PHHPC at their August meeting. 
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Thank you for your consideration of this request. 
 
      Respectfully submitted, 
 
 
      s/ Ryan W. Hickey    
      Ryan W. Hickey 
      Assistant Attorney General 
      (518) 776-2616 
      Ryan.Hickey@ag.ny.gov  

cc: All counsel of record (via ECF) 
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