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Synopsis 

Former employee sued Commonwealth of Pennsylvania, 

corrections officials, and Commonwealth’s former and 

current workers’ compensation administrators under 

Americans with Disabilities Act (ADA), Rehabilitation 

Act, and Pennsylvania Human Relations Act (PHRA). 

The United States District Court for the Eastern District 

of Pennsylvania, John P. Fullam, J., 158 F.Supp.2d 539, 

entered summary judgment for defendants. Former 

employee appealed. The Court of Appeals, Scirica, 

Circuit Judge, held that: (1) Commonwealth waived its 

Eleventh Amendment immunity against Rehabilitation 

Act claims when it accepted federal financial assistance 

under State Criminal Alien Assistance Program 

(SCAAP); (2) conditions placed on Commonwealth as 

result of Commonwealth’s receipt of SCAAP funds did 

not constitute unconstitutional condition so as to preclude 

such waiver; (3) Rehabilitation Act provision requiring 

waiver did not violate Spending Clause; (4) employee 

stated cognizable ADA claim insofar as he sought 

prospective injunctive relief against official; and (5) 

administrators were not liable to employee under ADA. 

  

Affirmed in part, reversed in part, and remanded. 

  

 

 

West Headnotes (25) 

 

 

[1] 

 

Federal Courts Questions of Law in General 

 

 The Court of Appeals exercises plenary review 

over questions of law. 

4 Cases that cite this headnote 

 

 

 

[2] 

 

Federal Courts Suits Against States; 

 Eleventh Amendment and Sovereign Immunity 

 

 Although the Eleventh Amendment does not 

explicitly apply to cases that do not involve 

“Citizens of another State” or “Citizens or 

Subjects of any Foreign State,” it confirms a 

broader background principle of state sovereign 

immunity. U.S.C.A. Const.Amend. 11. 

7 Cases that cite this headnote 

 

 

 

[3] 

 

Federal Courts Suits Against States; 

 Eleventh Amendment and Sovereign Immunity 

 

 Eleventh Amendment provides states with 

immunity not only from suits brought by 

citizens of other states, but also from suits 

brought by their own citizens. U.S.C.A. 

Const.Amend. 11. 

12 Cases that cite this headnote 

 

 

 

[4] 

 

Federal Courts Exceptions to Immunity 

 

 A state’s Eleventh Amendment protection from 

federal suits, whether brought by citizens of 

their state or another, is not absolute, and two 

established exceptions to the Eleventh 

Amendment’s bar permit individuals to sue 

states. U.S.C.A. Const.Amend. 11. 

11 Cases that cite this headnote 
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[5] 

 

Federal Courts Abrogation by Congress 

 

 Under the first of two exceptions to the Eleventh 

Amendment’s bar against federal suits against 

states, Congress may authorize such a suit under 

its power to enforce the Fourteenth Amendment, 

which was enacted after the Eleventh 

Amendment and was specifically designed to 

alter the federal-state balance; under this 

exception, Congress abrogates a state’s 

sovereign immunity when it both unequivocally 

intends to do so and acts pursuant to a valid 

grant of constitutional authority. U.S.C.A. 

Const.Amends. 11, 14. 

60 Cases that cite this headnote 

 

 

 

[6] 

 

Federal Courts Waiver by State;  Consent 

 

 Under the second of two exceptions to the 

Eleventh Amendment’s bar against federal suits 

against states, a state may waive its sovereign 

immunity by consenting to suit. U.S.C.A. 

Const.Amend. 11. 

76 Cases that cite this headnote 

 

 

 

[7] 

 

Federal Courts Suits for injunctive or other 

prospective or equitable relief;  Ex parte Young 

doctrine 

Federal Courts Agencies, officers, and public 

employees 

 

 A person seeking purely prospective relief 

against state officials for ongoing violations of 

federal law may sue under the “legal fiction” of 

Ex parte Young, despite the text of the Eleventh 

Amendment. U.S.C.A. Const.Amend. 11. 

61 Cases that cite this headnote 

 

 

 

[8] 

 

Federal Courts Participation in federal 

programs 

 

 If a state accepts federal funds for a specific 

department or agency, it voluntarily waives its 

Eleventh Amendment sovereign immunity for 

Rehabilitation Act claims against the department 

or agency, but only against that department or 

agency. U.S.C.A. Const.Amend. 11; 

Rehabilitation Act Amendments of 1986, § 

1003(a)(1), 42 U.S.C.A. § 2000d–7(a)(1). 

41 Cases that cite this headnote 

 

 

 

[9] 

 

Federal Courts Waiver by State;  Consent 

 

 A state’s waiver of Eleventh Amendment 

sovereign immunity is not lightly granted. 

U.S.C.A. Const.Amend. 11. 

38 Cases that cite this headnote 

 

 

 

[10] 

 

Federal Courts Participation in federal 

programs 

 

 Congress may require a waiver of state 

sovereign immunity as a condition for receiving 

federal funds, even though Congress could not 

order the waiver directly. U.S.C.A. 

Const.Amend. 11. 

3 Cases that cite this headnote 

 

 

 

[11] 

 

Federal Courts Participation in federal 

programs 

 

 Commonwealth of Pennsylvania waived its 

Eleventh Amendment immunity against claims 

under Rehabilitation Act section prohibiting 

discrimination on basis of disability in federally 

funded programs or activities, when 

Commonwealth accepted federal financial 

assistance under State Criminal Alien Assistance 
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Program (SCAAP), and provided such federal 

funds to its Department of Corrections. U.S.C.A. 

Const.Amend. 11; Rehabilitation Act of 1973, § 

504(a), 29 U.S.C.A. § 794(a). 

41 Cases that cite this headnote 

 

 

 

[12] 

 

Federal Courts Participation in federal 

programs 

 

 Conditions placed on Commonwealth of 

Pennsylvania by federal government as result of 

Commonwealth’s receipt of State Criminal 

Alien Assistance Program (SCAAP) funds did 

not constitute unconstitutional condition so as to 

preclude Commonwealth’s acceptance of 

conditions from constituting waiver of Eleventh 

Amendment immunity against claims under 

Rehabilitation Act section prohibiting 

discrimination on basis of disability in federally 

funded programs or activities, inasmuch as 

Commonwealth was free to choose whether to 

decline federal aid or be found by Act. U.S.C.A. 

Const.Amend. 11; Rehabilitation Act of 1973, § 

504(a), 29 U.S.C.A. § 794(a). 

11 Cases that cite this headnote 

 

 

 

[13] 

 

Federal Courts Participation in federal 

programs 

 

 Conditioning federal funds on the waiver of 

sovereign immunity under the Eleventh 

Amendment is not unconstitutional per se. 

U.S.C.A. Const.Amend. 11. 

10 Cases that cite this headnote 

 

 

 

[14] 

 

United States Law enforcement and prisons 

 

 Rehabilitation Act provision, under which 

Commonwealth of Pennsylvania was required to 

waive its Eleventh Amendment immunity to 

suits under Act as condition of receiving federal 

funds, was not so unrelated to government’s 

interest in particular programs of Pennsylvania 

Department of Corrections as to violate 

Spending Clause, inasmuch as Congress has 

expressed clear interest in eliminating 

disability-based discrimination in state 

departments or agencies, such interest flowed 

with every dollar spent by department or agency 

receiving federal funds, and waiver of immunity 

furthered that interest directly. U.S.C.A. Const. 

Art. 1, § 8, cl. 1; U.S.C.A. Const.Amend. 11; 

Rehabilitation Act of 1973, § 504(a), 29 

U.S.C.A. § 794(a). 

27 Cases that cite this headnote 

 

 

 

[15] 

 

Constitutional Law Presumptions and 

Construction as to Constitutionality 

 

 Federal statutes are presumed constitutional. 

3 Cases that cite this headnote 

 

 

 

[16] 

 

United States State and local governments 

and agencies 

 

 Congress’s spending power is subject to certain 

restrictions, and Spending Clause legislation 

must: (1) pursue the general welfare; (2) impose 

unambiguous conditions on states, so they can 

exercise choices knowingly and with awareness 

of the consequences; (3) impose conditions 

related to federal interests in the program; and 

(4) not induce unconstitutional action. U.S.C.A. 

Const. Art. 1, § 8, cl. 1. 

4 Cases that cite this headnote 

 

 

 

[17] 

 

Civil Rights Relief 

 

 An action for prospective relief against state 

officials acting in their official capacities may 

proceed under the ADA’s Title I, which 

prohibits discrimination in employment. 
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Americans with Disabilities Act of 1990, § 

102(a), 42 U.S.C.A. § 12112(a). 

158 Cases that cite this headnote 

 

 

 

[18] 

 

Civil Rights Persons Liable 

Civil Rights Injunction in general 

 

 Insofar as state employee sought prospective 

injunctive relief against corrections department 

official, he stated cognizable claim under 

ADA’s Title I, which prohibited discrimination 

in employment, but only in official’s 

representative, not his individual, capacity. 

Americans with Disabilities Act of 1990, § 

102(a), 42 U.S.C.A. § 12112(a). 

103 Cases that cite this headnote 

 

 

 

[19] 

 

Federal Courts Exceptions to Immunity 

 

 Eleventh Amendment bars private suits against a 

state sued in its own name except in certain 

narrow circumstances. U.S.C.A. Const.Amend. 

11. 

5 Cases that cite this headnote 

 

 

 

[20] 

 

Federal Courts Suits for injunctive or other 

prospective or equitable relief;  Ex parte Young 

doctrine 

Federal Courts Agencies, officers, and public 

employees 

 

 Federal ADA claims for prospective injunctive 

relief against state officials are authorized by the 

Ex parte Young doctrine, and thus are allowed 

despite the Eleventh Amendment. U.S.C.A. 

Const.Amend. 11; Americans with Disabilities 

Act of 1990, § 2 et seq., 42 U.S.C.A. § 12101 et 

seq. 

59 Cases that cite this headnote 

 

 

 

[21] 

 

Federal Courts Suits for injunctive or other 

prospective or equitable relief;  Ex parte Young 

doctrine 

Federal Courts Agencies, officers, and public 

employees 

 

 When the relief sought against a state official in 

federal court is prospective injunctive relief, the 

request is ordinarily sufficient to invoke the Ex 

Parte Young fiction such that the claim is not 

barred by the Eleventh Amendment. U.S.C.A. 

Const.Amend. 11. 

65 Cases that cite this headnote 

 

 

 

[22] 

 

Federal Courts Suits for injunctive or other 

prospective or equitable relief;  Ex parte Young 

doctrine 

Federal Courts Agencies, officers, and public 

employees 

 

 Employee’s ADA claim against state official in 

his official capacity, for reinstatement with 

accommodations for his disability, was claim for 

injunctive, forward-looking relief cognizable 

under Ex parte Young, and thus was not barred 

by Eleventh Amendment. U.S.C.A. 

Const.Amend. 11; Americans with Disabilities 

Act of 1990, § 2 et seq., 42 U.S.C.A. § 12101 et 

seq. 

56 Cases that cite this headnote 

 

 

 

[23] 

 

Civil Rights Individuals as “employers” 

Civil Rights Individuals as “employers” 

 

 Former administrator of Commonwealth of 

Pennsylvania’s workers’ compensation 

programs was not liable to employee under 

ADA for any failure to accommodate 

employee’s disability, inasmuch as administrator 

had no responsibility for ensuring state 

employer’s compliance with ADA, and 

administrator was not covered entity. Americans 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=42USCAS12112&originatingDoc=Idd24da5979e211d9bf29e2067ad74e5b&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_8b3b0000958a4
https://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=Idd24da5979e211d9bf29e2067ad74e5b&headnoteId=200253392901720180209105357&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Browse/Home/KeyNumber/78/View.html?docGuid=Idd24da5979e211d9bf29e2067ad74e5b&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Browse/Home/KeyNumber/78k1526/View.html?docGuid=Idd24da5979e211d9bf29e2067ad74e5b&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Browse/Home/KeyNumber/78/View.html?docGuid=Idd24da5979e211d9bf29e2067ad74e5b&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Browse/Home/KeyNumber/78k1561/View.html?docGuid=Idd24da5979e211d9bf29e2067ad74e5b&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=42USCAS12112&originatingDoc=Idd24da5979e211d9bf29e2067ad74e5b&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_8b3b0000958a4
https://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=Idd24da5979e211d9bf29e2067ad74e5b&headnoteId=200253392901820180209105357&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Browse/Home/KeyNumber/170B/View.html?docGuid=Idd24da5979e211d9bf29e2067ad74e5b&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Browse/Home/KeyNumber/170Bk2372/View.html?docGuid=Idd24da5979e211d9bf29e2067ad74e5b&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000583&cite=USCOAMENDXI&originatingDoc=Idd24da5979e211d9bf29e2067ad74e5b&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000583&cite=USCOAMENDXI&originatingDoc=Idd24da5979e211d9bf29e2067ad74e5b&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=Idd24da5979e211d9bf29e2067ad74e5b&headnoteId=200253392901920180209105357&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Browse/Home/KeyNumber/170B/View.html?docGuid=Idd24da5979e211d9bf29e2067ad74e5b&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Browse/Home/KeyNumber/170Bk2377/View.html?docGuid=Idd24da5979e211d9bf29e2067ad74e5b&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Browse/Home/KeyNumber/170Bk2377/View.html?docGuid=Idd24da5979e211d9bf29e2067ad74e5b&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Browse/Home/KeyNumber/170Bk2377/View.html?docGuid=Idd24da5979e211d9bf29e2067ad74e5b&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Browse/Home/KeyNumber/170B/View.html?docGuid=Idd24da5979e211d9bf29e2067ad74e5b&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Browse/Home/KeyNumber/170Bk2384/View.html?docGuid=Idd24da5979e211d9bf29e2067ad74e5b&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Browse/Home/KeyNumber/170Bk2384/View.html?docGuid=Idd24da5979e211d9bf29e2067ad74e5b&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000583&cite=USCOAMENDXI&originatingDoc=Idd24da5979e211d9bf29e2067ad74e5b&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000583&cite=USCOAMENDXI&originatingDoc=Idd24da5979e211d9bf29e2067ad74e5b&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=42USCAS12101&originatingDoc=Idd24da5979e211d9bf29e2067ad74e5b&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=42USCAS12101&originatingDoc=Idd24da5979e211d9bf29e2067ad74e5b&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=Idd24da5979e211d9bf29e2067ad74e5b&headnoteId=200253392902020180209105357&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Browse/Home/KeyNumber/170B/View.html?docGuid=Idd24da5979e211d9bf29e2067ad74e5b&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Browse/Home/KeyNumber/170Bk2377/View.html?docGuid=Idd24da5979e211d9bf29e2067ad74e5b&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Browse/Home/KeyNumber/170Bk2377/View.html?docGuid=Idd24da5979e211d9bf29e2067ad74e5b&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Browse/Home/KeyNumber/170Bk2377/View.html?docGuid=Idd24da5979e211d9bf29e2067ad74e5b&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Browse/Home/KeyNumber/170B/View.html?docGuid=Idd24da5979e211d9bf29e2067ad74e5b&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Browse/Home/KeyNumber/170Bk2384/View.html?docGuid=Idd24da5979e211d9bf29e2067ad74e5b&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Browse/Home/KeyNumber/170Bk2384/View.html?docGuid=Idd24da5979e211d9bf29e2067ad74e5b&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000583&cite=USCOAMENDXI&originatingDoc=Idd24da5979e211d9bf29e2067ad74e5b&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000583&cite=USCOAMENDXI&originatingDoc=Idd24da5979e211d9bf29e2067ad74e5b&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=Idd24da5979e211d9bf29e2067ad74e5b&headnoteId=200253392902120180209105357&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Browse/Home/KeyNumber/170B/View.html?docGuid=Idd24da5979e211d9bf29e2067ad74e5b&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Browse/Home/KeyNumber/170Bk2377/View.html?docGuid=Idd24da5979e211d9bf29e2067ad74e5b&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Browse/Home/KeyNumber/170Bk2377/View.html?docGuid=Idd24da5979e211d9bf29e2067ad74e5b&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Browse/Home/KeyNumber/170Bk2377/View.html?docGuid=Idd24da5979e211d9bf29e2067ad74e5b&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Browse/Home/KeyNumber/170B/View.html?docGuid=Idd24da5979e211d9bf29e2067ad74e5b&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Browse/Home/KeyNumber/170Bk2384/View.html?docGuid=Idd24da5979e211d9bf29e2067ad74e5b&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Browse/Home/KeyNumber/170Bk2384/View.html?docGuid=Idd24da5979e211d9bf29e2067ad74e5b&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000583&cite=USCOAMENDXI&originatingDoc=Idd24da5979e211d9bf29e2067ad74e5b&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000583&cite=USCOAMENDXI&originatingDoc=Idd24da5979e211d9bf29e2067ad74e5b&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=42USCAS12101&originatingDoc=Idd24da5979e211d9bf29e2067ad74e5b&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=42USCAS12101&originatingDoc=Idd24da5979e211d9bf29e2067ad74e5b&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=Idd24da5979e211d9bf29e2067ad74e5b&headnoteId=200253392902220180209105357&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Browse/Home/KeyNumber/78/View.html?docGuid=Idd24da5979e211d9bf29e2067ad74e5b&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Browse/Home/KeyNumber/78k1113/View.html?docGuid=Idd24da5979e211d9bf29e2067ad74e5b&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Browse/Home/KeyNumber/78/View.html?docGuid=Idd24da5979e211d9bf29e2067ad74e5b&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Browse/Home/KeyNumber/78k1116(2)/View.html?docGuid=Idd24da5979e211d9bf29e2067ad74e5b&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


Koslow v. Commonwealth of Pennsylvania, 302 F.3d 161 (2002)  

13 A.D. Cases 769, 24 NDLR P 178 

 

 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 5 

 

with Disabilities Act of 1990, § 102(a), 42 

U.S.C.A. § 12112(a). 

6 Cases that cite this headnote 

 

 

 

[24] 

 

Civil Rights Persons Liable 

 

 Administrator of Commonwealth of 

Pennsylvania’s workers’ compensation 

programs was not liable to employee under 

ADA for any failure to accommodate 

employee’s disability, inasmuch as administrator 

had no decisionmaking authority over employee 

and had no role in alleged discrimination. 

Americans with Disabilities Act of 1990, § 2 et 

seq., 42 U.S.C.A. § 12101 et seq. 

1 Case that cites this headnote 

 

 

 

[25] 

 

Civil Rights Public Employers and 

Employees 

 

 Commonwealth of Pennsylvania’s former and 

current workers’ compensation administrators 

were not employers of Commonwealth 

employee, and thus could not be held liable to 

employee under Pennsylvania Human Rights 

Act (PHRA). 43 P.S. § 954(a). 
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*165 OPINION OF THE COURT 

SCIRICA, Circuit Judge. 

In this disability discrimination case under the 

Rehabilitation Act, the principal issue on appeal is 

whether the Commonwealth of Pennsylvania waived its 

sovereign immunity by accepting certain federal funds for 

the Department of Corrections. We will reverse in part 

and affirm in part. 

  

 

 

I. 

In October 1988, George Koslow was hired by the 

Pennsylvania Department of Corrections as a water 

treatment plant supervisor for the State Correctional 

Institute in Graterford, Pennsylvania (“SCI–Graterford”), 

a state prison receiving federal funds under the State 

Criminal Alien Assistance Program (SCAAP). On June 6, 

1995, Koslow injured his lower back loading 

eighty-pound salt bags into SCI–Graterford’s industrial 

water softener, then reinjured his back performing the 

same task in September 1995 and November 1996. On 

each occasion Koslow notified SCI–Graterford’s Human 

Resources Department of his condition, requesting relief 
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from lifting the salt bags and walking stairs. On June 10, 

1997, after an investigation, SCI–Graterford officials 

informed Koslow he either had to return to work at full 

duty or be placed on workers’ compensation leave. 

Koslow chose the former, remaining in a position at work 

that required stair climbing. On February 29, 2000, he 

was dismissed for being unable to perform “essential 

functions” of his job.1 

  

Koslow alleged the Commonwealth of Pennsylvania and 

SCI–Graterford Superintendent Donald Vaughn 

(collectively, the “Commonwealth defendants”) refused to 

accommodate his disability, violating the Americans With 

Disabilities Act (ADA), 42 U.S.C. § 12101 et seq., the 

Rehabilitation Act, 29 U.S.C. § 701 et seq., and the 

Pennsylvania Human Relations Act (PHRA), 43 Pa. Stat. 

Ann. § 951 et seq. Koslow also alleged PHICO Services 

Co. and CompServices, Inc., his past and present worker’s 

compensation administrators, had wrongfully processed 

his compensation claims.2 He sought reinstatement and 

damages. 

  

The District Court granted summary judgment to PHICO 

and CompServices on Koslow’s PHRA and ADA claims, 

finding that as “agents” of Koslow’s “employers,” they 

played no decisionmaking role regarding Koslow’s 

employment. The District Court stayed the remainder of 

Koslow’s action pending resolution of Board of Trustees 

of the University of Alabama v. Garrett, 531 U.S. 356, 

121 S.Ct. 955, 148 L.Ed.2d 866 (2001), then before the 

United States Supreme Court, which held Congress’s 

abrogation of states’ Eleventh Amendment immunity 

under Title I of the ADA was invalid. Id. at 965–68. 

  

With the benefit of Garrett and after further briefing, the 

District Court granted the Commonwealth defendants’ 

motions for summary judgment on Koslow’s ADA 

claims. The District Court found neither the ADA nor the 

Rehabilitation Act abrogated the Commonwealth’s 

sovereign immunity. It also held the Commonwealth 

defendants had not waived sovereign immunity on the 

Rehabilitation Act claims. Therefore, Koslow could not 

state valid Title I claims against the Department of 

Corrections under either statute. Nor, the District Court 

found, could Koslow pursue injunctive relief against 

SCI–Graterford *166 Superintendent Vaughn under Title 

I of the ADA. After disposing of Koslow’s Title I claims, 

the District Court also dismissed Koslow’s claim under 

Title II of the ADA. The latter claim is not pursued on 

appeal.3 As noted, the District Court had already 

dismissed Koslow’s PHRA claims against PHICO and 

CompServices, holding they had played no 

“decisionmaking” role. This appeal focuses solely on 

Koslow’s Rehabilitation Act claims against the 

Commonwealth defendants, his Title I claim for 

injunctive relief under the ADA against SCI–Graterford 

Superintendent Vaughn, and his PHRA claims against 

PHICO and CompServices. 

  

 

 

II. 

The District Court had jurisdiction over Koslow’s federal 

claims under 28 U.S.C. §§ 1331 and 1343 and 

supplemental jurisdiction on his state law claims under 28 

U.S.C. § 1367. We have jurisdiction under 28 U.S.C. § 

1291. 

  

 

 

III. 

Certain background information on the federal fiscal 

connection to the Pennsylvania Department of 

Corrections, Koslow’s employer, is essential here. The 

Commonwealth of Pennsylvania receives federal funds 

for various designated purposes. From November 1996 

through February 2000, at least forty-two federal grants 

were provided to the Pennsylvania Department of 

Corrections.4 The Commonwealth identifies twenty-five 

of those federal grants as “programs with multiple years 

of *167 funding.” One such “multiple year” program is 

the State Criminal Alien Assistance Program, originally 

established to alleviate costs states incur when illegal 

aliens commit state crimes and are imprisoned in state 

correctional facilities. Despite its stated purpose, funds 

received under SCAAP are not necessarily directed by the 

Department of Corrections toward costs for imprisoned 

illegal aliens. Nor need the Department of Corrections 

track these funds or report to the federal government 

where the funds are allocated. 62 Fed.Reg. 35,232 (June 

30, 1997). 

  

The record demonstrates the Commonwealth of 

Pennsylvania accepted federal funds under SCAAP in 

1996, 1997, 1998, and 1999, the relevant dates of this 

litigation. The parties stipulated the Commonwealth 

disbursed all of those funds to the Department of 

Corrections.5 Despite the stipulation, the exact amount of 

the federal contribution under SCAAP to the Department 

of Corrections or to SCI–Graterford is not part of the 

record. 
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IV. 

[1] The most difficult issue in this appeal is whether the 

Commonwealth defendants waived their sovereign 

immunity to suit on Koslow’s federal Rehabilitation Act 

claims. There are three related, yet separate and 

independent, issues—whether the Commonwealth’s 

acceptance of SCAAP funds means it waived its Eleventh 

Amendment immunity for Rehabilitation Act suits against 

a department receiving those funds; whether the 

Rehabilitation Act, especially 42 U.S.C. § 2000d–7, 

imposes an “unconstitutional condition” on the 

Commonwealth’s receipt of federal funds; and whether 

the Rehabilitation Act is valid legislation under the 

Spending Clause. We exercise plenary review over these 

questions of law, Blanciak v. Allegheny Ludlum Corp., 77 

F.3d 690, 694 (3d Cir.1996), and, more generally, over 

the grant of summary judgment. Doe v. County of Centre, 

242 F.3d 437, 446 (3d Cir.2001). 

  

 

 

A. 

[2] The Eleventh Amendment to the United States 

Constitution provides: 

The Judicial power of the United States shall not be 

construed to extend to any suit in law or equity, 

commenced or prosecuted against one of the United 

States by Citizens of another State, or by Citizens or 

Subjects of any Foreign State. 

U.S. Const. amend. XI. The Eleventh Amendment does 

not explicitly apply to cases that do not involve “Citizens 

of another State” or “Citizens or Subjects of any Foreign 

State.” See Seminole Tribe of Fla. v. Florida, 517 U.S. 44, 

54, 116 S.Ct. 1114, 134 L.Ed.2d 252 (1996) (“the text of 

the Amendment would appear to restrict only the Article 

III diversity jurisdiction of the federal courts”). But as the 

Supreme Court has held for over a century, see Hans v. 

Louisiana, 134 U.S. 1, 13, 10 S.Ct. 504, 33 L.Ed. 842 

(1890), the Eleventh Amendment confirms a broader 

“background principle of state sovereign immunity.” 

Seminole Tribe, 517 U.S. at 72, 116 S.Ct. 1114. 

  
[3] As developed, the Eleventh Amendment provides states 

with immunity not only from suits brought by citizens of 

other states, but also from suits brought by their own 

citizens. Hans, 134 U.S. at 13–14, 10 S.Ct. 504. Recent 

cases have emphasized the Eleventh Amendment’s *168 

embodiment of this common law doctrine. E.g., Alden v. 

Maine, 527 U.S. 706, 713, 119 S.Ct. 2240, 144 L.Ed.2d 

636 (1999); P.R. Aqueduct & Sewer Auth. v. Metcalf & 

Eddy, Inc., 506 U.S. 139, 145–46, 113 S.Ct. 684, 121 

L.Ed.2d 605 (1993) (declaring the Eleventh Amendment a 

“fundamental constitutional protection ... rooted in a 

recognition that the States, although a union, maintain 

certain attributes of sovereignty, including sovereign 

immunity ... [and] respect owed them as members of the 

federation”). 

  
[4] [5] [6] [7] But a state’s Eleventh Amendment protection 

from federal suits—whether brought by citizens of their 

state or another—is not absolute. Two established 

exceptions to the Eleventh Amendment’s bar permit 

individuals to sue states. Coll. Sav. Bank v. Fla. Prepaid 

Postsecondary Educ. Expense Bd., 527 U.S. 666, 670, 

119 S.Ct. 2219, 144 L.Ed.2d 605 (1999). First, Congress 

may authorize such a suit under its power “to enforce the 

Fourteenth Amendment—an Amendment enacted after 

the Eleventh Amendment and specifically designed to 

alter the federal-state balance.” Id. (citing Fitzpatrick v. 

Bitzer, 427 U.S. 445, 96 S.Ct. 2666, 49 L.Ed.2d 614 

(1976)). Under this exception, Congress abrogates a 

state’s sovereign immunity “when it both unequivocally 

intends to do so and ‘act[s] pursuant to a valid grant of 

constitutional authority.’ ” Garrett, 531 U.S. at 363, 121 

S.Ct. 955 (quoting Kimel v. Bd. of Regents, 528 U.S. 62, 

73, 120 S.Ct. 631, 145 L.Ed.2d 522 (2000)). Second, a 

state may waive its sovereign immunity by consenting to 

suit. Coll. Sav. Bank, 527 U.S. at 670, 119 S.Ct. 2219 

(citing Clark v. Barnard, 108 U.S. 436, 2 S.Ct. 878, 27 

L.Ed. 780 (1883)); Atascadero State Hosp. v. Scanlon, 

473 U.S. 234, 238, 105 S.Ct. 3142, 87 L.Ed.2d 171 

(1985). Of course, in addition, a person seeking purely 

prospective relief against state officials for ongoing 

violations of federal law may sue under the “legal fiction” 

of Ex parte Young, 209 U.S. 123, 159–60, 28 S.Ct. 441, 

52 L.Ed. 714 (1908), despite the text of the Eleventh 

Amendment. See Alden, 527 U.S. at 757, 119 S.Ct. 2240. 

  

At issue here is whether plaintiffs’ Rehabilitation Act 

claims fall within one of these exceptions. Section 504 of 

the Rehabilitation Act prohibits discrimination on the 

basis of disability in federally funded programs or 

activities: “No otherwise qualified individual with a 

disability in the United States ... shall, solely by reason of 

her or his disability, be excluded from the participation in, 

be denied the benefits of, or be subjected to 

discrimination under any program or activity receiving 

Federal financial assistance ....” 29 U.S.C. § 794(a). In its 

definitional section, the statute provides: 
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For the purposes of this section, the term “program or 

activity” means all the operations of— 

(1)(A) a department, agency, special purpose district, 

or other instrumentality of a State or local 

government; or 

(B) the entity of such State or local government that 

distributes such assistance and each such department 

or agency (and each other State or local government 

agency) to which the assistance is extended, in the 

case of assistance to a State or local government; 

... any part of which is extended Federal financial 

assistance. 

29 U.S.C. § 794(b). 

  

There have been many suits under the Rehabilitation Act 

against sovereign states. Indeed, “[t]he Rehabilitation Act 

has a long history of scrutiny under the Eleventh 

Amendment.” Nihiser v. Ohio EPA, 269 F.3d 626, 628 

(6th Cir.2001). In *169 Atascadero State Hospital, the 

Supreme Court held that despite the language of § 504, it 

was not sufficiently clear that Congress intended states’ 

receipt of federal funds under the statute to constitute a 

waiver of Eleventh Amendment immunity. 473 U.S. at 

247, 105 S.Ct. 3142 (finding the Act fell “far short of 

manifesting a clear intent to condition participation in the 

programs funded under the Act on a State’s consent to 

waive its constitutional immunity”). The next year, 

Congress amended § 504 to provide specifically that: “A 

state shall not be immune under the Eleventh Amendment 

of the Constitution of the United States from suit in 

Federal court for a violation of section 504 of the 

Rehabilitation Act of 1973 ....” 42 U.S.C. § 

2000d–7(a)(1). 

  

In its sovereign immunity analysis, the District Court 

rejected the possibility that Congress had validly 

abrogated the Commonwealth’s immunity under the 

Fourteenth Amendment. The District Court held the 1986 

amendment to the Rehabilitation Act represented an 

“unequivocal[ ] express[ion]” of Congress’s desire to 

abrogate states’ immunity. Op. at 4. But this factor alone, 

the court held, was insufficient to abrogate the 

Department of Corrections’s immunity under the Eleventh 

Amendment: 

The second part of the test [for abrogation], however, is 

“congruence and proportionality”—that is, whether 

Congress has identified a “pattern of discrimination by 

the States which violates the Fourteenth Amendment, 

and [whether] the remedy imposed by Congress ... is 

congruent and proportional to the targeted violation.” 

Garrett, 121 S.Ct. at 967–68. No specific 

unconstitutional conduct by the states was identified by 

Congress, and therefore § 504 must fall victim to the 

same fate that has lately befallen other 

antidiscrimination statutes insofar as they are applied to 

the states. 

Op. at 4.6 

  

The District Court then considered whether the 

Commonwealth had waived its sovereign immunity by 

consenting to suit. The District Court rejected this 

possibility as well: 

The only way that plaintiff can assert a claim under § 

504, then, is if the Commonwealth of Pennsylvania has 

waived its sovereign immunity. It clearly has not done 

so explicitly, as there is no legislation that can be so 

construed. In order for Pennsylvania to have implicitly 

waived its immunity by accepting federal funds, the 

conditions on the grant of money must be 

unambiguously expressed by Congress. Congress must 

also be specific; a “general authorization” does not 

suffice.... As plaintiff does not argue that there is any 

connection between federal funds received by the state 

and his Rehabilitation Act claim, I hold that the 

Commonwealth of Pennsylvania has not waived its 

sovereign immunity in this case. 

Op. at 5–7. In reaching this result, the District Court 

endorsed the dissenting opinion in Jim C. v. United States, 

235 F.3d 1079, 1082–85 (8th Cir.2000) (en banc) 

(Bowman, J., dissenting), which required “a nexus 

between the purposes of the federal funding and the 

conditions placed on their receipt.” Op. at 6. 

  

We reserve consideration on the abrogation issue. But we 

disagree with the able District Court’s conclusions on the 

Commonwealth’s waiver of sovereign immunity. *170 

The Supreme Court has recognized § 504 of the 

Rehabilitation Act, following the 1986 amendment, to be 

an “unambiguous waiver of the State’s Eleventh 

Amendment immunity.” Lane v. Pena, 518 U.S. 187, 200, 

116 S.Ct. 2092, 135 L.Ed.2d 486 (1996). As noted, the 

1986 amendment was enacted in response to the Supreme 

Court’s decision in Atascadero State Hospital v. Scanlon, 

473 U.S. 234, 105 S.Ct. 3142, 87 L.Ed.2d 171 (1985), 

which held that “mere receipt of federal funds” was 

insufficient to constitute a waiver of sovereign immunity 

to Rehabilitation Act claims. Id. at 246, 105 S.Ct. 3142. 

The Atascadero State Hospital Court stated that if a 

statute “manifest[s] a clear intent to condition 

participation in the programs funded under the Act on a 

State’s waiver of its constitutional immunity,” federal 

courts would have jurisdiction over claims against states 

accepting federal funds. Id. at 247, 105 S.Ct. 3142. 

  

It appears that Congress responded to the Supreme 
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Court’s direction. Section 2000d–7 of the Rehabilitation 

Act,7 as amended, represents a “clear intention,” as 

mandated by Atascadero State Hospital. Enacting the 

amendment to § 2000d–7, Congress put states on notice 

that by accepting federal funds under the Rehabilitation 

Act, they would waive their Eleventh Amendment 

immunity to Rehabilitation Act claims.8 Accord United 

States Dep’t of Transp. v. Paralyzed Veterans of Am., 477 

U.S. 597, 605, 106 S.Ct. 2705, 91 L.Ed.2d 494 (1986) 

(“Under ... Title VI, Title IX, and § 504, Congress enters 

into an arrangement in the nature of a contract with the 

recipients of the funds: the recipient’s acceptance of the 

funds triggers coverage under the nondiscrimination 

provision.”).9 In Lane, the Supreme Court recognized the 

“care with which Congress responded to our decision in 

Atascadero by crafting an unambiguous waiver of the 

States’ Eleventh Amendment immunity.” 518 U.S. at 200, 

116 S.Ct. 2092. 

  

Six other courts of appeals have found under the plain 

language of the amended Rehabilitation Act statute that 

accepting federal funds results in a waiver of Eleventh 

Amendment immunity for the “program or agency” 

receiving the funds. Nihiser, 269 F.3d at 628–29; Jim C., 

235 F.3d at 1081–82; Stanley v. Litscher, 213 F.3d 340, 

344 (7th Cir.2000); Pederson v. La. St. Univ., 213 F.3d 

858, 875–76 (5th Cir.2000); Sandoval v. Hagan, 197 F.3d 

484, 493–94 (11th Cir.1999), rev’d on  *171 other 

grounds, 532 U.S. 275, 121 S.Ct. 1511, 149 L.Ed.2d 517 

(2001); Litman v. George Mason Univ., 186 F.3d 544, 

554 (4th Cir.1999); Clark v. California, 123 F.3d 1267, 

1271 (9th Cir.1997). We agree with their conclusions. 

  

Under the statutory definitions in the Rehabilitation Act, 

the state, as a whole, cannot be a “program or activity.” 

As other courts have noted, if the entire state government 

were subject to § 504 whenever one of its components 

received federal funds, subsection (b)(1)(B) would be 

redundant. See Jim C., 235 F.3d at 1081 n. 3 (noting that 

under the flawed interpretation, “both the distributing and 

receiving state entities would already be covered under 

(b)(1)(A) whenever either receives federal funds”); 

Lightbourn v. County of El Paso, 118 F.3d 421, 427 (5th 

Cir.1997); Schroeder v. City of Chicago, 927 F.2d 957, 

962 (7th Cir.1991). But state departments or agencies 

receiving federal funds, like the Pennsylvania Department 

of Corrections, qualify under the relevant statutory 

definition. 29 U.S.C. § 794(b)(1)(A). 

  
[8] Therefore, if a state accepts federal funds for a specific 

department or agency, it voluntarily waives sovereign 

immunity for Rehabilitation Act claims against the 

department or agency—but only against that department 

or agency. See Coll. Sav. Bank, 527 U.S. at 675, 119 S.Ct. 

2219 (describing these determinations as “stringent,” in 

part because of the Eleventh Amendment’s important 

federal purpose); see also Jim C., 235 F.3d at 1081–82: 

To avoid the effect of Section 504 ... the State would be 

required to sacrifice federal funds only for that 

department. This requirement is comparable to the 

ordinary quid pro quo that the Supreme Court has 

repeatedly approved; the State is offered federal funds 

for some activities, but in return, it is required to meet 

certain federal requirements in carrying out those 

activities. 

(citations omitted).10 

  

In this sense, the scope of the Eleventh Amendment 

immunity waiver directly correlates to the state 

department or agency receiving federal financial 

assistance. The Commonwealth of Pennsylvania arguably 

could limit its waiver by foregoing certain federal funds. 

The Court of Appeals for the Eighth Circuit explained: 

A State and its instrumentalities can avoid Section 

504’s waiver requirement on a piecemeal basis, by 

simply accepting federal funds for some departments 

and declining them for others. The State is accordingly 

not required to renounce all federal funding to shield 

chosen state agencies from compliance with Section 

504. 

Jim C., 235 F.3d at 1081. But the Rehabilitation Act’s 

definition of “program or activity” sweeps “all the 

operations” of a department or agency receiving federal 

financial assistance under the Act’s coverage. *172 29 

U.S.C. § 794(b). Although a particular “activity” (e.g., 

SCAAP)—or the conduct of that “activity” (e.g., funding 

inmate educational programs)—might be the state’s only 

link to federal funds, the waiver under § 2000d–7 is 

structural. It applies to “all the operations” of the 

department or agency receiving federal funds (i.e., the 

Pennsylvania Department of Corrections). 

  
[9] A state’s waiver of sovereign immunity is not lightly 

granted. The Supreme Court has cautioned: “In deciding 

whether a State has waived its constitutional protection 

under the Eleventh Amendment, we will find waiver only 

where stated ‘by the most express language or by such 

overwhelming implications from the text as [will] leave 

no room for any other reasonable construction.’ ” 

Edelman v. Jordan, 415 U.S. 651, 673, 94 S.Ct. 1347, 39 

L.Ed.2d 662 (1974) (quoting Murray v. Wilson Distilling 

Co., 213 U.S. 151, 171, 29 S.Ct. 458, 53 L.Ed. 742 

(1909)). Mere participation in a federal program is not 

sufficient to waive immunity. Id. at 673, 94 S.Ct. 1347. 

But where a state participates in a federal financial 

assistance program “in light of the existing state of the 

law,” the state is charged with awareness that accepting 
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federal funds can result in the waiver of Eleventh 

Amendment immunity. Id. at 687, 94 S.Ct. 1347. In Lane, 

the Supreme Court said § 2000d–7 represents “the most 

express language” of waiver of Eleventh Amendment 

immunity. 518 U.S. at 200, 116 S.Ct. 2092. The 

Commonwealth of Pennsylvania could reasonably expect 

that providing federal funds to the Department of 

Corrections could lead to the waiver of Eleventh 

Amendment immunity against Rehabilitation Act claims. 

Accord Stanley, 213 F.3d at 344 (“[T]he ADA and the 

Rehabilitation Act are identical for purposes of § 5. But 

the Rehabilitation Act also is a condition on the receipt of 

federal funds .... [T]he Rehabilitation Act is enforceable 

in federal court against recipients of federal largess.”). 

  
[10] As noted, the District Court relied on the dissenting 

opinion from Jim C. in rejecting Koslow’s claim. The en 

banc Court of Appeals for the Eighth Circuit in Jim C. 

rejected this analysis, holding, “Congress may require a 

waiver of state sovereign immunity as a condition for 

receiving federal funds, even though Congress could not 

order the waiver directly.” 235 F.3d at 1081. We agree.11 

  
[11] The Commonwealth of Pennsylvania accepted federal 

financial assistance under SCAAP, and provided these 

federal funds to the Department of Corrections. 

Therefore, the Commonwealth of Pennsylvania waived 

immunity for § 504 claims against its Department of 

Corrections under the Rehabilitation Act. Like the 

majority of courts that have considered the issue, we hold 

the Commonwealth’s acceptance of Rehabilitation Act 

funds falls under the second recognized exception to 

Eleventh Amendment immunity.12 
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[12] The Commonwealth defendants also urge affirmance 

on two related grounds. First, they contend the provisions 

placed on their receipt of Rehabilitation Act funds 

constitute “unconstitutional conditions,” requiring a 

“surrender” of constitutionally protected rights. Cf. Frost 

& Frost Trucking Co. v. R.R. Comm’n, 271 U.S. 583, 

593–94, 46 S.Ct. 605, 70 L.Ed. 1101 (1926) (“[T]he state 

... may not impose conditions which require the 

relinquishment of constitutional rights.... It is 

inconceivable that the guaranties embedded in the 

Constitution of the United States may thus be manipulated 

out of existence.”). Because the federal government is not 

required to provide states with funds does not mean it 

may condition distributions on arguably unconstitutional 

grounds. E.g., Speiser v. Randall, 357 U.S. 513, 526, 78 

S.Ct. 1332, 2 L.Ed.2d 1460 (1958) (the government may 

not act indirectly “to produce a result which [it] could not 

command directly”). We exercise plenary review. 

  

The “constitutionally protected right” the Commonwealth 

defendants contend they must “sacrifice” upon accepting 

federal funds is their Eleventh Amendment immunity 

from suits under the Rehabilitation Act. The 

Commonwealth defendants draw analogies to select 

seminal—and dated—“unconstitutional conditions” 

cases,13 when the Supreme Court struck down states’ 

attempts to force certain litigants to waive immunity from 

suit in state court. Cf. Barron v. Burnside, 121 U.S. 186, 

199, 7 S.Ct. 931, 30 L.Ed. 915 (1887) (“As the Iowa 

statute makes the right to a permit dependent on the 

surrender by the foreign corporation of a privilege secured 

to it by the constitution and laws of the United States, the 

statute requiring the permit must be held to be void.”); 

Home Ins. Co. v. Morse, 20 Wall. 445, 87 U.S. 445, 458, 

22 L.Ed. 365 (1874) (“The Constitution of the United 

States secures to citizens of another State than that in 

which suit is brought an absolute right to remove their 

cases into the Federal court upon compliance with the 

terms of the act of 1789. The statute of Wisconsin is an 

obstruction to this right, is repugnant to the Constitution 

of the United States and the laws in pursuance thereof, 

and is illegal and void.”). 

  
[13] More recently, the Supreme Court held Congress may 

condition the receipt of federal funds on a state’s 

relinquishment of certain immunities. E.g., Alden, 527 

U.S. at 755, 119 S.Ct. 2240 (“the Federal Government 

[does not] lack the authority or means to seek the States’ 

voluntary consent to private suits”); Coll. Sav. Bank, 527 

U.S. at 686, 119 S.Ct. 2219 (allowing Congress to 

condition the exercise of an Article I power on a state’s 

agreement to relinquish Eleventh Amendment immunity). 

The Eleventh Amendment issue the Commonwealth 

defendants now raise was not precisely before the 

Supreme Court in Alden or College Savings Bank.14 

Nonetheless, *174 we believe conditioning federal funds 

on the waiver of sovereign immunity under the Eleventh 

Amendment is not unconstitutional per se. The 

“unconstitutional conditions” doctrine is based on the 

proposition that government incentives may be inherently 

coercive. See Frost & Frost Trucking Co., 271 U.S. at 

593, 46 S.Ct. 605 (“In reality, the carrier is given no 

choice, except a choice between the rock and the 

whirlpool—an option to forego a privilege which may be 

vital to his livelihood or submit to a requirement which 

may constitute an intolerable burden.”). But the Supreme 

Court has not yet applied the “unconstitutional 

conditions” doctrine to cases between two sovereigns. 
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Unlike private persons, states have the resources to serve 

their citizens even if the federal government, through 

economic incentives, encourages a particular result. Cf. 

New York v. United States, 505 U.S. 144, 171–72, 112 

S.Ct. 2408, 120 L.Ed.2d 120 (1992) (“Where the recipient 

of federal funds is a State, as is not unusual today, the 

conditions attached to the funds by Congress may 

influence a State’s legislative choices.”); Dole, 483 U.S. 

at 210–11, 107 S.Ct. 2793 (Congress could influence 

states’ authority over the legal drinking age because 

“[w]ere South Dakota to succumb to the blandishments 

offered by Congress and raise its drinking age to 21, the 

State’s action in so doing would not violate the 

constitutional rights of anyone”). A state’s political 

powers—not the least of which is the power to levy taxes 

on its citizens—help ensure the federal government does 

not “coerce” the state through economic 

“encouragement.” An individual citizen, in contrast, lacks 

these formidable institutional resources. 

  

As noted, the Commonwealth could avoid § 504 claims 

against the Department of Corrections by declining all 

federal funds to the Department of Corrections. Though 

this “sacrifice” would doubtless result in some fiscal 

hardship—and possibly political consequences—it is a 

free and deliberate choice by the Commonwealth that 

does not rise to the level of an “unconstitutional 

condition.” The Commonwealth remains free to make the 

choice: it may decline federal aid to the Department of 

Corrections, but having accepted the federal funds, it is 

bound by conditions of the Rehabilitation Act. By 

accepting SCAAP funds, the Commonwealth opens the 

Department of Corrections to suits under the 

Rehabilitation Act. For these reasons, we reject the 

contention that the receipt of federal funds constitutes 

“surrender” of Eleventh Amendment immunity and is 

therefore an “unconstitutional condition.”15 

  

 

 

*175 C. 

[14] The Commonwealth defendants also maintain the 

conditions placed on the receipt of Rehabilitation Act 

funds are so “unrelated” to the “purpose” of the federal 

funds as to violate the Spending Clause. U.S. Const. art. I, 

§ 8, cl. 1. Specifically, the Commonwealth defendants 

suggest the federal government’s interest in particular 

programs or projects of the Department of Corrections is 

too attenuated from the “general” waiver of immunity 

respecting Rehabilitation Act claims. We exercise plenary 

review over this question of law. 

  
[15] [16] Federal statutes are presumed constitutional. Reno 

v. Condon, 528 U.S. 141, 147, 120 S.Ct. 666, 145 L.Ed.2d 

587 (2000); Union Pac. R.R. Co. v. United States, 99 U.S. 

(9 Otto) 700, 718, 25 L.Ed. 496 (1878). Nevertheless, 

Congress’s spending power is subject to certain 

restrictions. United States v. Butler, 297 U.S. 1, 78, 56 

S.Ct. 312, 80 L.Ed. 477 (1936). Spending Clause 

legislation must: (1) pursue the general welfare; (2) 

impose unambiguous conditions on states, so they can 

exercise choices knowingly and with awareness of the 

consequences; (3) impose conditions related to federal 

interests in the program; and (4) not induce 

unconstitutional action. Dole, 483 U.S. at 207–08, 210, 

107 S.Ct. 2793. 

  

The District Court found no “connection between” 

Rehabilitation Act funds received by the Department of 

Corrections and Koslow’s discrimination claim.16 On 

appeal, the Commonwealth defendants contend an 

Eleventh Amendment waiver must be specifically 

“tailored” to a particular federal interest. Because Koslow 

has purportedly failed to demonstrate a federal interest in 

SCAAP funds received by the Pennsylvania Department 

of Corrections, the Commonwealth defendants contend § 

504 is demonstrably unconstitutional under the Spending 

Clause. Cf. Jim C., 235 F.3d at 1084 (Bowman, J., 

dissenting) (quotation and citation omitted). 

  

We disagree. The Supreme Court in Dole declined to 

“define the outer parameters of the ‘germaneness’ or 

‘relatedness’ limitation on the imposition of conditions 

under the spending power.” 483 U.S. at 208 n. 3, 107 

S.Ct. 2793. Therefore, one need only identify a 

discernible relationship imposed by a Rehabilitation Act 

condition on a “department or agency” and a federal 

interest in a program it funds. Through the Rehabilitation 

Act, Congress has expressed a clear interest in eliminating 

disability-based discrimination in state departments or 

agencies. Alexander v. Choate, 469 U.S. 287, 295–97, 

105 S.Ct. 712, 83 L.Ed.2d 661 (1985). That interest, 

which is undeniably significant and clearly reflected in 

the legislative history, flows *176 with every dollar spent 

by a department or agency receiving federal funds. The 

waiver of the Commonwealth’s immunity from 

Rehabilitation Act claims by Department of Corrections 

employees furthers that interest directly. 

  

Moreover, § 504 governs only a “program or activity” 

receiving federal funds. To put it another way, the waiver 

of immunity conditioned on receipt of Rehabilitation Act 

funds applies on an agency-by-agency, or a 

department-by-department, basis. 29 U.S.C. § 794(b).17 

This limitation helps ensure the waiver accords with the 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992111425&pubNum=0000708&originatingDoc=Idd24da5979e211d9bf29e2067ad74e5b&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992111425&pubNum=0000708&originatingDoc=Idd24da5979e211d9bf29e2067ad74e5b&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987078413&pubNum=0000708&originatingDoc=Idd24da5979e211d9bf29e2067ad74e5b&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987078413&pubNum=0000708&originatingDoc=Idd24da5979e211d9bf29e2067ad74e5b&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000583&cite=USCOARTIS8CL1&originatingDoc=Idd24da5979e211d9bf29e2067ad74e5b&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000583&cite=USCOARTIS8CL1&originatingDoc=Idd24da5979e211d9bf29e2067ad74e5b&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000029548&pubNum=0000708&originatingDoc=Idd24da5979e211d9bf29e2067ad74e5b&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000029548&pubNum=0000708&originatingDoc=Idd24da5979e211d9bf29e2067ad74e5b&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000029548&pubNum=0000708&originatingDoc=Idd24da5979e211d9bf29e2067ad74e5b&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1801103259&pubNum=780&originatingDoc=Idd24da5979e211d9bf29e2067ad74e5b&refType=RP&fi=co_pp_sp_780_718&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_780_718
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1801103259&pubNum=780&originatingDoc=Idd24da5979e211d9bf29e2067ad74e5b&refType=RP&fi=co_pp_sp_780_718&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_780_718
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1936123607&pubNum=0000708&originatingDoc=Idd24da5979e211d9bf29e2067ad74e5b&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1936123607&pubNum=0000708&originatingDoc=Idd24da5979e211d9bf29e2067ad74e5b&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987078413&pubNum=0000708&originatingDoc=Idd24da5979e211d9bf29e2067ad74e5b&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987078413&pubNum=0000708&originatingDoc=Idd24da5979e211d9bf29e2067ad74e5b&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000655194&pubNum=0000506&originatingDoc=Idd24da5979e211d9bf29e2067ad74e5b&refType=RP&fi=co_pp_sp_506_1084&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_1084
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987078413&pubNum=708&originatingDoc=Idd24da5979e211d9bf29e2067ad74e5b&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987078413&pubNum=708&originatingDoc=Idd24da5979e211d9bf29e2067ad74e5b&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985101524&pubNum=0000708&originatingDoc=Idd24da5979e211d9bf29e2067ad74e5b&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985101524&pubNum=0000708&originatingDoc=Idd24da5979e211d9bf29e2067ad74e5b&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=29USCAS794&originatingDoc=Idd24da5979e211d9bf29e2067ad74e5b&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_a83b000018c76


Koslow v. Commonwealth of Pennsylvania, 302 F.3d 161 (2002)  

13 A.D. Cases 769, 24 NDLR P 178 

 

 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 12 

 

“relatedness” requirement articulated in Dole. The 

Commonwealth defendants accepted funds under 

SCAAP. Rehabilitation Act funds received by specific 

departments or agencies are not tracked. For our purposes, 

all funds received by the Department of Corrections under 

the Rehabilitation Act are fungible. It is virtually 

impossible to determine whether federal dollars paid for 

Koslow’s salary or any benefits he received. Cf. 

Hoxworth v. Blinder, Robinson & Co., Inc., 903 F.2d 186, 

195 (3d Cir.1990) (“Legally as well as economically, 

money is fungible.”). 

  

Both Title VI and Title IX, which have been upheld as 

valid Spending Clause legislation, prohibit race and sex 

discrimination by “programs” receiving federal funds. 

E.g., Grove City Coll. v. Bell, 465 U.S. 555, 571 n. 21, 

104 S.Ct. 1211, 79 L.Ed.2d 516 (1984) (finding 

employees who work in an education program receiving 

federal assistance are protected under Title IX “even if 

their salaries are not funded by federal money” 

(quotations and citations omitted)); Lau v. Nichols, 414 

U.S. 563, 569, 94 S.Ct. 786, 39 L.Ed.2d 1 (1974) (“The 

Federal Government has power to fix the terms on which 

its money allotments to the States shall be disbursed. 

Whatever may be the limits of that power, they have not 

been reached here.”) (citations omitted) (Title VI).18 

Similarly, the conditions imposed on the Commonwealth 

defendants for accepting funds under SCAAP do not 

abridge the Spending Clause. 

  

For these reasons, Koslow’s Rehabilitation Act claim 

against the Pennsylvania Department of Corrections is not 

constitutionally barred. 

  

 

 

V. 

We now turn to Koslow’s claims under the ADA for 

prospective relief against SCI–Graterford Superintendent 

Vaughn.19 The District Court found Koslow could not 

bring these claims against Vaughn in either his individual 

or his official capacity because the ADA does not 

contemplate such “individual, or supervisor, liability.” 

Op. at 3. Before reaching this conclusion, however, the 

District Court cited a footnote from Garrett, in which the 

Supreme Court said: 

  

Our holding here that Congress did not validly abrogate 

the States’ sovereign *177 immunity from suit by 

private individuals for money damages under Title I 

does not mean that persons with disabilities have no 

federal recourse against discrimination. Title I of the 

ADA still prescribes standards applicable to the States. 

Those standards can be enforced by the United States 

in actions for money damages, as well as by private 

individuals in actions for injunctive relief under Ex 

parte Young, 209 U.S. 123, 28 S.Ct. 441, 52 L.Ed. 714 

(1908).20 

531 U.S. at 374 n. 9, 121 S.Ct. 955. The District Court 

then concluded, “More significant is the fact that even 

were I to read the Second Amended Complaint to plead 

an ADA claim explicitly against Superintendent Vaughn, 

there is no individual, or supervisor, liability under the 

ADA.” Op. at 3. We will first consider the statutory issue 

before turning to the constitutional argument. We exercise 

plenary review over both. 

  

 

 

A. 

Title I of the ADA, incorporating the enforcement scheme 

of the Civil Rights Act of 1964, authorizes private 

injunctive suits against a “respondent,” defined by statute 

to include an “employer.” 42 U.S.C. §§ 2000e(n), 

2000e–5(f)–(g). The District Court’s analysis focused on 

whether there is “individual” or “supervisor” liability 

under the statute. But both Title I and Title VII define 

“employer” to include persons “engaged in an industry 

affecting commerce who has 15 or more employees ... and 

any agent of such person.” 42 U.S.C. §§ 2000e(b), 

12111(5)(A). State governments can constitute 

“employers” under the statute.21 As the Supreme Court 

held in Garrett: 

  

[Title I of] [t]he ADA prohibits certain employers, 

including the States, from ‘discriminat[ing] against a 

qualified individual with a disability because of the 

disability in regard to job application procedures, the 

hiring, advancement, or discharge of employees, 

employee compensation, job training, and other terms 

conditions, and privileges of employment’. 

531 U.S. at 360–61, 121 S.Ct. 955 (citations omitted). 

And for the same reasons that we have allowed Title 

VII claims to proceed against public officials in their 

official capacities, an official sued in his official 

capacity is an “agent” of the state employer under Title 

I of the ADA. Cf. In re Montgomery County, 215 F.3d 

367, 372–75 (3d Cir.2000) (allowing officials in their 

official capacities to be held liable under Title VII). 

*178 [17] [18] While there appears to be no individual 

liability for damages under Title I of the ADA, cf. EEOC 
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v. AIC Sec. Investigations, Ltd., 55 F.3d 1276, 1280 n. 4 

(7th Cir.1995), prospective relief against state officials 

acting in their official capacities may proceed under the 

statute. The complaint alleges misconduct by Vaughn 

only as an official supervisor at SCI–Graterford. 

Therefore, under the statute, insofar as Koslow seeks 

prospective injunctive relief, he states a cognizable claim 

against SCI–Graterford Superintendent Vaughn, but only 

in his representative—not his individual—capacity. 

  

 

 

B. 

[19] The parties also dispute whether Koslow’s ADA 

prospective claim for injunctive relief against 

SCI–Graterford Superintendent Vaughn is barred by the 

Eleventh Amendment. Cf. Seminole Tribe, 517 U.S. at 73, 

116 S.Ct. 1114. Said another way, the parties disagree 

whether the Ex parte Young doctrine applies in the first 

instance. As noted, the Eleventh Amendment bars private 

suits against a state sued in its own name except in certain 

narrow circumstances. Alden, 527 U.S. at 755–56, 119 

S.Ct. 2240. But the Supreme Court has said, “Both 

prospective and retrospective relief implicate Eleventh 

Amendment concerns, but the availability of prospective 

relief of the sort awarded in Ex parte Young gives life to 

the Supremacy Clause. Remedies designed to end a 

continuing violation of federal law are necessary to 

vindicate the federal interest in assuring the supremacy of 

that law.” Green v. Mansour, 474 U.S. 64, 68, 106 S.Ct. 

423, 88 L.Ed.2d 371 (1985). 

  

The Commonwealth defendants contend the Eleventh 

Amendment only permits suits against officials in their 

individual capacities, barring suits against officials in 

their representative capacities absent waiver or 

abrogation. We disagree. The Eleventh Amendment has 

not been interpreted to bar a plaintiff’s ability to seek 

prospective relief against state officials for violations of 

federal law. Official-capacity suits are an alternative way 

to plead actions against entities for which an officer is an 

agent. See Kentucky v. Graham, 473 U.S. 159, 167 n. 14, 

105 S.Ct. 3099, 87 L.Ed.2d 114 (1985): 

Unless a State has waived its Eleventh Amendment 

immunity or Congress has overridden it, however, a 

State cannot be sued directly in its own name 

regardless of the relief sought. Thus, implementation of 

state policy or custom may be reached in federal court 

only because official-capacity actions for prospective 

relief are not treated as actions against the State. 

(citations omitted); see also Verizon Md., Inc. v. Pub. 

Serv. Comm’n of Md., 535 U.S. 635, 122 S.Ct. 1753, 

1760, 152 L.Ed.2d 871 (2002) (“In determining whether 

the doctrine of Ex parte Young avoids an Eleventh 

Amendment bar to suit, a court need only conduct a 

straightforward inquiry into whether[the] complaint 

alleges an ongoing violation of federal law and seeks 

relief properly characterized as prospective.”) (quotations 

and citations omitted); Seminole Tribe, 517 U.S. at 73, 

116 S.Ct. 1114 (Eleventh Amendment no bar to “federal 

jurisdiction over a suit against a state official when that 

suit seeks only prospective injunctive relief in order to 

end a continuing violation of federal law”) (quotation and 

citation omitted). 

  

Three other courts of appeals have allowed suits for 

purely injunctive relief under the ADA against state 

officials. See Carten v. Kent St. Univ., 282 F.3d 391, 396 

(6th Cir.2002) (“[A]n official who violates Title II of the 

ADA does not represent ‘the *179 state’ for purposes of 

the Eleventh Amendment, yet he or she nevertheless may 

be held responsible in an official capacity for violating 

Title II [of the ADA], which by its terms applies only to 

‘public entit[ies].’ ”); Gibson v. Ark. Dept. of Corr., 265 

F.3d 718, 720 (8th Cir.2001) (“The Eleventh Amendment 

is not a bar to federal jurisdiction over a suit against a 

state official when that suit seeks only prospective 

injunctive relief in order to end a continuing violation of 

federal law.”) (quotations and citations omitted); Roe No. 

2 v. Ogden, 253 F.3d 1225, 1233–34 (10th Cir.2001). In a 

different context, we have said, “The principle which 

emerges from Young and its progeny is that a state official 

sued in his official capacity for prospective injunctive 

relief is a person within section 1983, and the Eleventh 

Amendment does not bar such a suit.” Hindes v. FDIC, 

137 F.3d 148, 165 (3d Cir.1998). 

  
[20] For these reasons, federal ADA claims for prospective 

injunctive relief against state officials are authorized by 

the Ex parte Young doctrine. The Court of Appeals for the 

Eighth Circuit’s analysis in Gibson is apposite. In that 

case, the court found Seminole Tribe, on which the 

Commonwealth defendants rely, dealt with a “markedly 

different” statute than the ADA, the Indian Gaming 

Regulatory Act (IGRA). 265 F.3d at 720.22 Unlike the 

IGRA, the court found there were several enforcement 

mechanisms for plaintiffs to sue under Titles I or II of the 

ADA. Id. at 721 (noting all remedies of Title VII of the 

Civil Rights Act of 1964, including equitable orders and 

contempt proceedings, are applicable to ADA Title I 

plaintiffs). Second, unlike the IGRA, Congress “chose to 

use existing civil rights enforcement mechanisms” when 

drafting the ADA. Id. In doing so, Congress was aware 

that federal district courts had issued orders “compelling 
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state officials to perform their statutory obligations.” Id. at 

722. Third, the court noted, a single state official can 

enforce an ADA provision, while complying with the 

IGRA requires cooperative efforts by state negotiators 

and ratification by the state legislature. Id. Considering all 

of these factors, the court held, “the ADA is a more 

suitable candidate than IGRA for Ex parte Young suits 

designed to change the behavior of specific government 

officials.” Id. 

  
[21] [22] When the relief sought is prospective injunctive 

relief, the request “is ordinarily sufficient to invoke the 

Young fiction.” Idaho v. Coeur d’Alene Tribe, 521 U.S. 

261, 281, 117 S.Ct. 2028, 138 L.Ed.2d 438 (1997). 

Koslow’s claim for reinstatement, with accommodations 

for his disability, is the type of injunctive, 

“forward-looking” relief cognizable under Ex parte 

Young. Therefore, he can state federal claims under the 

ADA against Superintendent Vaughn, acting in his 

official capacity, for prospective injunctive relief. 

  

 

 

*180 VI. 

Next, we consider whether the District Court properly 

granted summary judgment to PHICO and CompServices 

on Koslow’s claims under the ADA and the 

Rehabilitation Act. The District Court found these 

workers’ compensation providers had no decisionmaking 

authority over Koslow’s employment: 

They did not fire plaintiff or refuse him an 

accommodation. PHICO ceased to be involved in any 

way after December 1997, and it is not at all clear that 

plaintiff is complaining about anything that occurred 

during PHICO’s tenure. The only act attributable to 

CompServices is its referral of plaintiff to an 

independent medical examination .... [I]t is ludicrous to 

suppose that by furnishing to the Commonwealth 

defendants the information that plaintiff was fit to 

return to work, CompServices was discriminating 

against him .... 

Op. at 7. We review the grant of summary judgment de 

novo. Doe, 242 F.3d at 446.23 

  

 

 

A. 

From 1990 to 1997, under agreements with the 

Commonwealth of Pennsylvania, PHICO was the 

third-party administrator for some portions of the 

Commonwealth’s self-insured workers’ compensation 

plans. PHICO maintains that these services were 

primarily ministerial, such as forwarding information 

received from health care providers to the Department of 

Corrections, calculating sums correctional facilities owed 

in benefits, and the like. For these services, PHICO was 

paid a flat rate. 

  

PHICO’s Vice President of Claims Operations testified 

the company’s compensation contracts applied only to 

PHICO employees, not to Commonwealth employees. 

Koslow contends a jury was entitled to test the credibility 

of this statement, rendering summary judgment 

inappropriate. Moreover, Koslow suggests genuine issues 

of material fact remain whether PHICO’s “nonfeasance” 

on his claim contributed to a “breakdown in the 

interactive process” between Koslow and SCI–Graterford, 

which itself might constitute a violation of the ADA. 

  
[23] We disagree. The District Court correctly concluded 

PHICO had no responsibility for ensuring 

SCI–Graterford’s compliance with the ADA and the 

Rehabilitation Act. Only SCI–Graterford administrators, 

not PHICO administrators, could determine whether 

Koslow, if “disabled,” could be accommodated. No 

material issues of fact remain unresolved on PHICO’s 

“decisionmaking” authority over Koslow. 

  

Additionally, although the District Court did not address 

this issue directly, we do not believe that under these 

facts, PHICO is a “covered entity” under the ADA. Only 

“covered entities,” as defined in 42 U.S.C. § 12112(a), 

may be liable under the statute. Here, PHICO could be a 

proper defendant only as the “agent” of Koslow’s 

employer. Id. § 12112(a). But in Krouse v. American 

Sterilizer Co., 126 F.3d 494 (3d Cir.1997), we rejected an 

agency theory similar to Koslow’s, holding that in the 

absence of evidence that a third-party workers’ 

compensation administrator had harassed plaintiff at the 

direction of plaintiff’s employer, the administrator was 

“not an agent” of the employer and therefore was “not a 

covered entity under the ADA.” Id. at 505. As in Krouse, 

Koslow cannot demonstrate PHICO acted at the direction 

*181 of the Pennsylvania Department of Corrections in 

“wrongly” denying his claim. 

  

 

 

B. 
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[24] On December 29, 1997, CompServices began 

providing third-party workers’ compensation 

administration services for claims against SCI–Graterford 

accruing prior to July 1997. Koslow contends 

CompServices, like PHICO, had contractual and statutory 

duties—albeit “implicit” ones—not to discriminate 

against SCI–Graterford employees. Similar to his 

previous argument, Koslow contends there is an issue of 

fact whether CompServices’s obligations to comply with 

Title II of the ADA extended to the employees of 

SCI–Graterford. 

  

We disagree. CompServices, which assumed 

responsibilities for the SCI–Graterford account in 

December 1997, had, at most, only a minimal connection 

with Koslow’s claim. Like PHICO, CompServices had no 

decisionmaking authority over Koslow and had no role in 

the alleged discrimination. For the reasons noted, 

CompServices is not a “covered entity” for ADA 

purposes. 

  

The District Court correctly disposed of Koslow’s ADA 

claims against PHICO and CompServices. 

  

 

 

VII. 

[25] Finally, we consider the dismissal of Koslow’s state 

law claims against PHICO and CompServices. The 

District Court concluded these PHRA claims were not 

cognizable because the statute does not define “employer” 

to include an “agent” thereof: 

The PHRA applies to “any employer[,]” but unlike the 

ADA does not contain a reference to an “agent” 

thereof. Since the PHRA does not define “employer,” 

courts look to the common law indicia of a 

master-servant relationship .... The employer’s power 

to control the nature and parameters of the employee’s 

activities is the key to the relationship.... I reject out of 

hand plaintiff’s contention that the Supremacy Clause 

requires the term “employer” as it is used in the PHRA 

not to be interpreted any more narrowly than it is 

defined in the ADA or Title VII. 

We exercise plenary review over this question of law. 

  

The PHRA defines “person” as “includ[ing] one or more 

individuals, partnerships, associations, organizations, 

corporations ... [and] ... any ... agent... thereof.” 43 P.S. § 

954(a). Koslow contends the PHRA defines “person” to 

include an “agent,” so PHICO and CompServices, as 

“alleged agents” of the Department of Corrections, can be 

liable. We disagree. No Pennsylvania authority supports 

Koslow’s interpretation of the PHRA. In Dici v. 

Pennsylvania, 91 F.3d 542, 552 (3d Cir.1996), we said, 

“The employment discrimination provision of the PHRA 

declares only that ‘any employer’ may be liable.” We 

have never said “any person” can be liable under the 

statute. See also Van Horn v. Elbeco Inc., No. 94–2720, 

1996 WL 385630, at *4 n. 18 (E.D.Pa. July 10, 1996) 

(“[T]he PHRA has no ... reference to agents of [an] 

employer in its definition of ‘employer.’ ”). Additionally, 

under the PHRA, the “person” must “employ four or more 

persons,” arguably expressing the intent that only 

employers be held liable. The District Court properly 

disposed of Koslow’s state law claims. 

  

 

 

VIII. 

For these reasons we will reverse in part and affirm in 

part. We will reverse the judgment of the District Court 

holding *182 the Commonwealth had not waived 

sovereign immunity to Rehabilitation Act claims. We also 

will reverse the judgment of the District Court denying 

Koslow’s ADA claim for prospective injunctive relief 

against SCI–Graterford Superintendent Vaughn, acting in 

his official capacity. In all other respects, we will affirm 

the judgment of the District Court. We will remand for 

further proceedings consistent with this opinion. 

  

All Citations 
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Footnotes 
 
* 
 

The Honorable Robert J. Ward, United States District Judge for the Southern District of New York, sitting by designation. 
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1 
 

Because of the procedural posture of the case, the record is unclear regarding what “essential functions” Koslow was unable to 
perform. 

 

2 
 

From 1995 through 1997, PHICO acted as SCI–Graterford’s agent in administering its workers’ compensation scheme. In 
December 1997, CompServices replaced PHICO. 

 

3 
 

Title I of the ADA provides that “[n]o covered entity shall discriminate against a qualified individual with a disability because of 
the disability of such individual in regard to job application procedures, the hiring, advancement, or discharge of employees, 
employee compensation, job training, and other terms, conditions, and privileges of employment.” 42 U.S.C. § 12112(a). Koslow 
asserted ADA claims under Title I (employment) and Title II–A (public services). As noted, in Garrett, the Supreme Court held 
Congress’s abrogation of states’ Eleventh Amendment immunity under Title I of the ADA was invalid. 121 S.Ct. at 965–68. But the 
Supreme Court held that state officials could be subjected to federal court actions for injunctive relief in violation of Title I. Id. at 
968 n. 9 (“Those standards can be enforced by the United States in actions for money damages as well as by private individuals in 
actions for injunctive relief under Ex parte Young, 209 U.S. 123, 28 S.Ct. 441, 52 L.Ed. 714 (1908))”. 

As to ADA claims under Title II, the District Court offered two justifications for its dismissal. First, the Court held Title I of the ADA 
is the “sole avenue for pursuing employment discrimination claims based on disability. Title I expressly deals with employment 
discrimination, while Title II deals with ‘services, programs, or activities of a public entity’ ...” Op. at 2 (suggesting this Court 
“avoided” deciding whether Title II of the ADA allows for an employment discrimination claim based on disability in Lavia v. 
Pennsylvania, 224 F.3d 190, 194 n. 2 (3d Cir.2000)) (citations omitted). Given Koslow’s failure to appeal this issue, we reserve 
consideration of this point. The District Court also found that in enacting Title II of the ADA, Congress had not validly abrogated 
states’ immunity. Id. at 2–3. We need not reach this issue. Koslow does contest the dismissal of his injunctive relief claims 
brought against SCI–Graterford Superintendent Vaughn under Title I. 

Section 504 of the Rehabilitation Act and Title II of the ADA offer similar protections for persons with disabilities. Although Title II 
applies to all state and municipal governments, § 504 applies only to those agencies or departments receiving federal funds, and 
§ 504 applies only during the periods during which the funds are accepted. 

 

4 
 

On February 26, 2002, during a Pennsylvania Senate Appropriations Committee Hearing, one senator testified 38,425 prisoners 
were then incarcerated in Commonwealth prisons, at an approximate aggregate annual cost to the Commonwealth of 
$1,075,900,000 (estimating $28,000 per prisoner). For fiscal year 2002–03, the proposed budget for the Pennsylvania 
Department of Corrections is $1,295,214,000. 

 

5 
 

The Department of Corrections also receives federal grant funds from the United States Department of Education, but those 
funds are managed and administered by a separate Department of Corrections office. 

 

6 
 

In support, the District Court cited Garrett, Kimel, City of Boerne v. Flores, 521 U.S. 507, 117 S.Ct. 2157, 138 L.Ed.2d 624 (1997), 
and Chittister v. Department of Community and Economic Development, 226 F.3d 223 (3d Cir.2000). Op. at 4–5. 

 

7 
 

This appeal implicates several statutes. Section 2000d–7, as amended, provides states cannot be immune under the Eleventh 
Amendment from suits in federal court under § 504 of the Rehabilitation Act. Section 504 of the Rehabilitation Act, in turn, 
prohibits discrimination against persons with disabilities under “any program or activity receiving Federal financial assistance.” 
Section 504 is codified at 29 U.S.C. § 704(a). 
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8 
 

To reiterate, the 1986 amendment provides: “A state shall not be immune under the Eleventh Amendment of the Constitution of 
the United States from suit in Federal court for a violation of section 504 of the Rehabilitation Act of 1973 ....” 42 U.S.C. § 
2000d–7(a)(1). 

 

9 
 

While the 1986 amendment was under consideration, the Department of Justice stated to Congress, “To the extent that the 
proposed amendment is grounded on congressional spending powers, [it] makes it clear to states that their receipt of Federal 
funds constitutes a waiver of their [E]leventh [A]mendment immunity.” 132 Cong. Rec. 28,624(1986). When signing the bill, 
President Reagan explained the Rehabilitation Act “subjects states, as a condition of their receipt of federal financial assistance, 
to suits for violation of federal laws prohibiting discrimination on the basis of handicap, race, age, or sex to the same extent as 
any other public or private entities.” 22 Weekly Comp. Pres. Doc. 1421 (Oct. 27, 1986), reprinted in 1986 U.S.C.C.A.N. 3554. 

 

10 
 

In two recent cases, the courts held that a state is not protected by sovereign immunity against a suit against state officials by a 
person claiming benefits promised under the federal Medicaid law. See Westside Mothers v. Haveman, 289 F.3d 852, 857 (6th 
Cir.2002) (“If a state does choose to participate [in the Medicaid program], Congress may then condition receipt of federal 
moneys upon compliance with federal and statutory directives .... A state can decline to participate in Medicaid.”) (quotations 
and citations omitted); Antrican v. Odom, 290 F.3d 178, 190 (4th Cir.2002) (“North Carolina elected to participate in the federal 
Medicaid program and, therefore, to be bound by the requirements of the Medicaid Act. In doing so, the State agreed to the 
conditions of participation, including the possibility that if it failed to conform to the program as established by federal law, it 
faced the risk of being ordered by a federal court to correct the problems in its system. If the State did not want to face this 
federal involvement, it was free to decline federal funds ... or to decline to operate such a program at all.”). 

 

11 
 

The District Court and the dissenting judge in Jim C. also focused on the possible “coercion” engendered by the federal funding of 
particular state programs or activities. Those arguments are considered in the subsequent section on “unconstitutional 
conditions.” The District Court’s adoption of a “nexus” requirement under South Dakota v. Dole, 483 U.S. 203, 107 S.Ct. 2793, 97 
L.Ed.2d 171 (1987), is treated in the section relating to the Spending Clause. 

 

12 
 

In Garcia v. S.U.N.Y. Health Sciences Ctr. of Brooklyn, 280 F.3d 98 (2d Cir.2001), the Court of Appeals for the Second Circuit held 
that § 504 of the Rehabilitation Act “constitutes a clear expression of Congress’s intent to condition acceptance of federal funds 
on a state’s waiver of its Eleventh Amendment immunity.” Id. at 113. But the court found the waiver was ineffective because in 
1995, the last date of discrimination, the state agency did not “know” Title II was effective and would therefore believe Title II’s 
abrogation for Title II claims made § 504’s waiver redundant. Id. at 114. This argument was not briefed or argued before the 
District Court. We note, however, that the ADA was not enacted to alter existing causes of action. See 42 U.S.C. § 12201(b) 
(retaining existing causes of action). Therefore, the “clear intent to condition participation in the programs funded,” required by 
Atascadero, 473 U.S. at 247, 105 S.Ct. 3142, ensured the Commonwealth of Pennsylvania knew that by accepting certain funds 
under the Rehabilitation Act for certain departments or agencies, it waived immunity from suit on Rehabilitation Act claims for 
those entities. 

 

13 
 

Of course, the “unconstitutional conditions” doctrine boasts a long history reaching into more contemporary decisions. 

 

14 
 

Alden, which principally addressed Congress’s Article I powers of abrogation, did not involve the receipt of federal funds under 
the Rehabilitation Act, but a state’s immunity from suit in its own courts. Nevertheless, the Alden Court reiterated, “[W]e have 
not questioned the general proposition that a State may waive its sovereign immunity and consent to suit.” 527 U.S. at 737, 119 
S.Ct. 2240 (citing Seminole Tribe, 517 U.S. at 65). College Savings Bank, in which the Supreme Court rejected petitioner’s 
argument that a state had “impliedly” or “constructively” waived its immunity from Lanham Act suits in federal court, 527 U.S. at 
676–77, 119 S.Ct. 2219, recognized that an “unequivocal” waiver of a state’s sovereign immunity was constitutionally possible. 
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Id. at 680–81, 119 S.Ct. 2219. 
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The parties dispute the authority of Petty v. Tennessee–Missouri Bridge Commission, 359 U.S. 275, 79 S.Ct. 785, 3 L.Ed.2d 804 
(1959), where the Supreme Court upheld Congress’s acquiescence to a bi-state compact between Tennessee and Missouri based 
on the states’ agreement to confer federal jurisdiction on claims against the compact. Id. at 277, 281–82, 79 S.Ct. 785. If Congress 
can never require a state to waive Eleventh Amendment immunity in exchange for a federal benefit, Petty would have been 
decided differently. The Commonwealth defendants seek to distinguish Petty, claiming it involved three “sovereigns” and is 
inapposite. But if Congress can constitutionally condition a two-state gratuity for a joint agency, as the Supreme Court said it 
could in Petty, it surely can do so for one state and one of its agencies. 

It is clear that Congress’s decision to disburse federal funds may be coupled with preconditions of acceptance. In MCI 
Telecommunication Corp. v. Bell Atlantic–Pennsylvania, 271 F.3d 491 (2001), we said, “[B]oth the grant of consent to form an 
interstate compact and the disbursement of federal monies are congressionally bestowed gifts or gratuities, which Congress is 
under no obligation to make, which a state is not otherwise entitled to receive, and to which Congress can attach whatever 
conditions it chooses.” Id. at 505. We also noted that in Commerce Clause cases, “the authority to regulate local 
telecommunications is a gratuity to which Congress may attach conditions, including a waiver of immunity to suit in federal court. 
Thus, the submission to suit in federal court ... is valid as a waiver, conditioned on the acceptance of a gratuity or gift, as 
permitted by College Savings.” Id. at 509. On balance, we believe Petty and MCI Telecommunication support our conclusion. 
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The District Court did not explicitly engage in the Dole analysis. 
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The legislative history accompanying the bill indicates, by way of example: “If federal health assistance is extended to a part of a 
state health department, the entire health department would be covered in all of its operations.” S.Rep. No. 64, 100th Cong., 2d 
Sess. 16 (1987), 1988 U.S.C.C.A.N. 3, 18. 
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See also Barnes v. Gorman, 536 U.S. 181, 122 S.Ct. 2097, 2100, 153 L.Ed.2d 230 (2002) (“Thus, the remedies for violations of § 
202 of the ADA and § 504 of the Rehabilitation Act are coextensive with the remedies available in a private cause of action 
brought under Title VI of the Civil Rights Act of 1964 ....”). 
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As noted, after Garrett (which barred claims under Title I of the ADA against states) and the District Court’s dismissal of Koslow’s 
Title II claims (which is not appealed), this claim for prospective injunctive relief against Vaughn is Koslow’s only remaining ADA 
claim. 
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In Ex parte Young, the Supreme Court found a state official acting in violation of the Constitution or federal law acts ultra vires 
and is no longer entitled to the state’s immunity from suit. The “Young fiction” allows courts to avoid entering judgments directly 
against the state while permitting individual actions against officials violating federal law. 
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42 U.S.C. § 2000e(b) provides: 

The term “employer” means a person engaged in an industry affecting commerce who has fifteen or more employees for each 
working day in each of twenty or more calendar weeks in the current or preceding calendar year, and any agent of such a 
person, but such term does not include (1) the United States, a corporation wholly owned by the Government of the United 
States, an Indian tribe, or any department or agency of the District of Columbia subject by statute to procedures of the 
competitive service (as defined in section 2102 of Title 5), or (2) a bona fide private membership club (other than a labor 
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organization) which is exempt from taxation under section 501(c) of Title 26, except that during the first year after March 24, 
1972, persons having fewer than twenty-five employees (and their agents) shall not be considered employers. 

Although the United States is excluded by this definition, state governments are not. 
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In Seminole Tribe, an Indian tribe sued the governor of Florida under the IGRA. The Supreme Court held Ex parte Young did not 
apply to the tribe’s suit against the governor because Congress did not intend to authorize federal jurisdiction under Ex parte 
Young to enforce the IGRA. Seminole Tribe, 517 U.S. at 75 n. 17, 76, 116 S.Ct. 1114. The IGRA allows tribes to sue states in federal 
district court if a state does not negotiate regarding certain gaming rights, but remedial authority is minimal. The Supreme Court 
dismissed the tribe’s IGRA claim, holding, “[W]here Congress has prescribed a detailed remedial scheme for the enforcement 
against a State of a statutorily created right, a court should hesitate before casting aside those limitations and permitting an 
action against a state officer based upon Ex parte Young.” Id. at 74, 116 S.Ct. 1114. The Court said allowing actions against an 
official under Ex parte Young would expand remedial powers beyond what Congress intended. Id. at 75, 116 S.Ct. 1114. 
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The District Court found CompServices and PHICO, agents of their employer, could be liable even when the principal was immune 
from liability. Therefore, the Court found CompServices and PHICO could be covered entities under the ADA. 
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