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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TEXAS

NATIONAL INFUSION CENTER
ASSOCIATION, on behalf of itself and its
members; GLOBAL COLON CANCER
ASSOCIATION, on behalf of itself and its
members; and PHARMACEUTICAL
RESEARCH AND MANUFACTURERS OF
AMERICA, on behalf of itself and its
members,

Plaintiffs,
VS.

XAVIER BECERRA, in his official capacity
as Secretary of the U.S. Department of Health
and Human Services; the U.S.
DEPARTMENT OF HEALTH AND
HUMAN SERVICES; CHIQUITA BROOKS-
LASURE, in her official capacity as
Administrator of the Centers for Medicare and
Medicaid Services; and the CENTERS FOR
MEDICARE AND MEDICAID SERVICES,

Defendants.

Civil Action No. 1:23-cv-00707

PLAINTIFFS’ OPPOSITION TO THE GOVERNMENT’S MOTION TO VACATE

SCHEDULING ORDER
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This Court should reject the Government’s eleventh-hour attempt to unravel the scheduling
order for which they moved and which this Court approved. After weeks of conferring, the parties
jointly presented a carefully negotiated scheduling order to expedite resolution of this dispute.
Now, after Plaintiffs have submitted their summary judgment brief and accompanying evidence,
the Government belatedly asks the Court to suspend summary judgment briefing to first resolve
its motion to dismiss—the prospect of which the Government never raised during the parties’
extensive conferrals or preparation of the joint motion to establish the scheduling order. Because
the Government fails to satisfy any of the factors for establishing good cause to disturb the
scheduling order, and because doing so would significantly prejudice Plaintiffs, the Court should
deny the Government’s Motion to Vacate (ECF No. 40) and strike or deny the Government’s
motion to dismiss (ECF No. 39) without prejudice to the Government incorporating the same
arguments into its cross-motion for summary judgment under the existing schedule. In short, this
case should continue under the schedule agreed to by the parties and ordered by this Court.

In light of Plaintiffs’ impending deadline to respond to the Government’s motion to dismiss
by September 11, and to avoid rendering moot Plaintiffs’ opposition here, Plaintiffs respectfully
request that the Court expeditiously resolve the Government’s Motion to Vacate.!

BACKGROUND

Plaintiffs filed their Complaint on June 21, 2023. ECF No. 1. Plaintiffs reached out to the
Government by email on July 11 to discuss the briefing schedule. Declaration of Jeffrey
Handwerker (Handwerker Decl.) Ex. A, at 9. On July 17, the parties held a call to discuss case

scheduling. Handwerker Decl. § 3. During that call, Plaintiffs explained the need to expedite the

! In the alternative, the Court could stay Plaintiffs’ deadline to respond to the Government’s motion
to dismiss pending resolution of the Motion to Vacate.
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case schedule given the impending deadlines under the Inflation Reduction Act (IRA) for the
Government to select which drugs would be part of the first round of “negotiations.” Id. § 4.
Plaintiffs suggested that, to avoid the need to seek a preliminary injunction or other extraordinary
relief, the parties could move directly to cross-motions for summary judgment, as the Government
had agreed to in other recently filed lawsuits challenging the IRA. See, e.g., Joint Motion to Set
Briefing Schedule and for Other Relief, Merck & Co. v. Becerra, No. 1:23-01615 (D.D.C. June
26, 2023); Stipulation and Proposed Order, Bristol Myers Squibb Co. v. Becerra, No. 3:23-03335
(D.N.J. July 12, 2023).

The Government agreed that the parties should proceed directly to cross-motions for
summary judgment. Handwerker Decl. § 6. However, the Government requested additional time
to evaluate Plaintiffs’ proposal, id., which Plaintiffs provided in writing the next day, July 18, id.
Ex. A, at 7. At no time during this discussion did the Government raise the prospect of filing a
motion to dismiss. Handwerker Decl. q 8.

On July 21, the Government emailed Plaintiffs to say that it was continuing to evaluate
Plaintiffs’ proposal and that it hoped to have a response soon. /d. Ex. A, at 7. On July 28, following
an additional inquiry from Plaintiffs, the Government reaffirmed its agreement to a briefing
schedule for cross-motions for summary judgment. /d. at 4—6. The Government suggested only
minor revisions to the proposed schedule to afford the Government additional time to file its
combined opposition and cross-motion. /d. The Government also affirmed that it “share[d]
[Plaintiffs’] desire to get this all resolved as soon as we can.” Id. at 3. The Government still did
not suggest that it anticipated filing a motion to dismiss. /d.

After additional exchanges discussing page limits, id. at 1-4, Plaintiffs sent the

Government a revised draft joint motion to set the briefing schedule and to dispense with the
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Government’s obligation to answer the complaint, which the Government approved by email,
Handwerker Decl. § 9 & Ex. B, at 1. Plaintiffs filed the joint motion, ECF No. 33, and on August
2, this Court granted the motion and set the current scheduling order, ECF No. 34. Based on the
court-ordered schedule, Plaintiffs timely moved for summary judgment on August 10. ECF No.
35.
ARGUMENT

No good cause exists to vacate the scheduling order. The Government had nearly six weeks
from when the Complaint was filed until it agreed to jointly move the Court to enter the current
scheduling order. Allowing the Government now to renege on that agreement and undo the current
schedule will unnecessarily delay resolution of this dispute and severely prejudice Plaintiffs. The
Court should deny the Government’s Motion to Vacate.

A court may modify a scheduling order “only for good cause.” Fed. R. Civ. P. 16(b)(4);
S&W Enters., L.L.C. v. SouthTrust Bank of Alabama, NA, 315 F.3d 533, 535 (5th Cir. 2003). The
good-cause standard “requires the party seeking relief to show that the deadlines cannot reasonably
be met” despite the party’s diligence. Ogden v. Cozumel, Inc., No. A-18-CV-00358-DAE-SH,
2019 WL 5080370, at *1 (W.D. Tex. Oct. 10, 2019) (quotation marks omitted) (rejecting plaintifts’
request to modify scheduling order to file new motion). This standard applies “any time a party
seeks to modify a court-imposed schedule.” United States v. §9.9270303 Bitcoins, No. SA-18-CV-
0998-JKP, 2021 WL 9870370, at *1 (W.D. Tex. Oct. 7, 2021). In assessing good cause, courts
consider: “(1) the explanation for the [proposed change to] the scheduling order; (2) the importance
of the modification; (3) potential prejudice in allowing the modification; and (4) the availability of

a continuance to cure such prejudice.” Springboards To Educ., Inc. v. Houston Indep. Sch. Dist.,
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912 F.3d 805, 819 (5th Cir. 2019) (brackets omitted) (affirming district court’s refusal to modify
summary judgment briefing schedule).

The Government does not cite the applicable standard governing its Motion to Vacate, and
the motion fails to establish the requisite good cause. Indeed, all four factors weigh against it.

First, vacating the scheduling order is inappropriate where, as here, the Government “made
an intentional decision not to file the motion” weeks ago. Ogden, 2019 WL 5080370, at *2. The
Government had ample time and opportunity to decide whether to move to dismiss before it
ultimately agreed to proceed directly to motions for summary judgment. After multiple conferrals
spanning several weeks, the parties agreed that this case is best suited to resolution on cross-
motions for summary judgment. ECF No. 33. The Government had the Complaint for nearly a
month before it began discussing a potential scheduling order with Plaintiffs. Then, after hearing
Plaintiffs’ proposal for a schedule limited to cross-motions for summary judgment, the
Government sought an additional two weeks to decide whether to agree—no doubt weighing the
potential risks and benefits of that approach, including the possibility of filing a motion to dismiss.
Yet the Government never proposed including deadlines in the scheduling order related to a
potential forthcoming motion to dismiss. Indeed, the parties agreed that the Court should dispense
with the Government’s obligation to answer the complaint.

Now, nearly a month after this Court entered its scheduling order and three weeks after
Plaintiffs moved for summary judgment, the Government asks the Court for a mulligan. But
“[g]ood cause does not typically include a change of heart on a litigation strategy.” FCCI Ins. Co.
v. DS Mech. Contractors, Inc., No. EP-16-CV-495-PRM, 2017 WL 11218982, at *5 (W.D. Tex.
July 25, 2017) (quoting Martinez v. Petrenko, 792 F.3d 173, 180 (1st Cir. 2015)). Absent a

significant change of circumstances—which did not occur here—the Government’s decision to
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jointly move the Court for a specific briefing schedule constitutes an affirmative waiver of its right
to seek vacatur of that schedule.

R.J. Reynolds Tobacco Co. v. U.S. Food & Drug Administration, No. 6:20-CV-00176,
2022 WL 17489170 (E.D. Tex. Dec. 7, 2022), is instructive. There, as here, the Government and
private plaintiffs jointly agreed to move directly to cross-motions for summary judgment to resolve
a dispute over a pure legal question (there, labeling requirements under an FDA rule). /d. at *10.
In addition to filing its motion for summary judgment, however, the Government separately moved
to dismiss for improper venue. Id. at *8. Considering the venue and merits issues together, the
court emphasized that the Government “first objected to venue over 12 weeks after service of the
complaint and over 8 weeks after it stipulated to a court order staying the [FDA] rule’s
effectiveness.” Id. at *11. And because the Government “had ample time and resources to assess
venue before it joined plaintiffs in moving to postpone the rule’s effectiveness and proposing that
the court move directly to cross-motions for summary judgment,” the court held that “the
government’s venue defense [wa]s waived.” Id. at *10—11. The same analysis applies here. The
Government had ample time to assess venue before it jointly moved for a schedule proceeding
directly to cross-motions for summary judgment. The Government has waived its right to raise a
venue defense outside of the schedule it agreed to and successfully urged this Court to adopt.

The Government attempts to justify its change of heart based on the notion (at 5) that it
“did not become aware of the full scope of the venue problem until recently, after Plaintiffs filed
their summary-judgment papers.” That assertion is belied by the Government’s own motion to
dismiss. ECF No. 39. That motion turns primarily on the Government’s argument that NICA lacks
standing, which the Government acknowledges “is to be assessed under the facts existing when

the complaint is filed.” Id. at 16 (emphasis added). Indeed, the motion to dismiss relies on alleged
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pleading deficiencies in the complaint—with only a few perfunctory add-on references to
Plaintiffs’ summary judgment papers. See, e.g., id. at 8 (‘“Plaintiffs’ complaint does not identify a
single member of NICA (nor does Plaintiffs’ summary-judgment motion)”); id. at 9 (noting
“several factual allegations” missing from the Complaint purportedly necessary to establish
standing); id. at 13 (“[N]one of these channeling principles are addressed in the complaint (or in
Plaintiffs’ summary-judgment motion).”). In short, the Government had the opportunity to assess
venue and potential challenges thereto, including a potential motion to dismiss, before it asked the
court to enter the current schedule. See Reliance Ins. Co. v. Louisiana Land & Expl. Co., 110 F.3d
253, 258 (5th Cir. 1997) (“District judges have the power to control their dockets by refusing to
give ineffective litigants a second chance to develop their case.”). Having failed to do so, the
Government should not now be heard to complain about the scheduling order it sought. Whatever
problems the Government claims the scheduling order may cause are the result of the
Government’s own choices.’

Second, the Government offers no “important” reason to suspend the schedule.

Springboards, 912 F.3d at 819. The Government asserts that suspending the schedule is necessary

[1X3 29

for two reasons: to comply with the Fifth Circuit’s “direction” to give “‘top priority’” to
disposition of a venue-related motion, and to promote “the interest of efficiency.” ECF No. 40 at

3 (quoting In re Horseshoe Ent., 337 F.3d 429, 433 (5th Cir. 2003)). Neither reason makes sense.

2 For similar reasons, the Government’s claim (at 5 n.2) that it “timely filed their Motion to Dismiss
by the deadline to answer or otherwise respond to the complaint” is misplaced. As an initial matter,
based on the negotiated briefing schedule, the parties agreed that the Government need not file an
answer. The Government thus had no “deadline to answer or otherwise respond to the complaint”
to meet. Regardless, the Government’s motion to dismiss was untimely in that it was not filed until
after the parties agreed on a schedule; affer the parties jointly moved the Court for a scheduling
order; after the Court entered the scheduling order; and affer Plaintiffs moved for summary
judgment and disclosed their accompanying evidence. See infra pp. 8-9.

6
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The need to give “top priority” to venue arguments does not justify suspending the
schedule. Nothing precludes the Government from incorporating its venue (and other non-merits)
arguments into its cross-motion for summary judgment. See, e.g., R.J. Reynolds Tobacco Co.,2022
WL 17489170, at *11 (resolving government’s motion to dismiss based on improper venue along
with the parties’ cross-motions for summary judgment); Gutierrez v. Drill Cuttings Disposal Co.,
L.L.C.,319F. Supp. 3d 856, 858-59 (W.D. Tex. 2018) (resolving motion for summary judgment
before considering venue challenge). None of the cases the Government cites discourages—much
less bars—a court from considering threshold arguments in conjunction with merits briefing,
especially when the court has previously entered a briefing schedule to which the parties agreed.’
The Government did not make a “priority” of venue arguments in proposing a schedule; there is
no basis for relieving two high-ranking Government officials and the two federal agencies they
lead—*a group of uncommonly sophisticated and well-represented litigants”—of that choice. ECF
No. 39 at 18.

Nor would suspending the briefing schedule serve “the interest of efficiency.” Indeed, the
Government’s citation to efficiency gets things backwards: granting the Government’s motion
would create inefficiencies. To start, Plaintiffs have already submitted their motion for summary
judgment, along with six declarations. Allowing the Government to avoid its obligation to respond
risks wasting Plaintiffs’ time, effort, and expense. The Government has nothing to say about that.

The Government repeatedly argues (at 3, 4) that if the Court grants its motion to dismiss,
it would preserve judicial resources because the Court will not need to address the merits of the

dispute. But as explained, the Government can pursue its standing, venue, and other threshold

3 Indeed, many of the Government’s cited cases involve motions to transfer, largely in patent
actions. See ECF No. 40 at 3 (citing, e.g., In re Apple Inc., 979 F.3d 1332, 1337 (Fed. Cir. 2020),
and substituting “a [venue-related motion]” where the court used “transfer motion™).
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arguments in its forthcoming cross-motion for summary judgment. Accordingly, the Court can still
just as easily preserve judicial resources by resolving those threshold issues first, if it so chooses.
And if the Court rejects the Government’s standing and venue arguments,* then the Court can turn
expeditiously to the merits of Plaintiffs’ claims, which will already have been briefed. For similar
reasons, in conjunction with denying the Government’s Motion to Vacate, the Court could strike
or deny the Government’s motion to dismiss without prejudice to incorporating the same
arguments into its cross-motion for summary judgment under the existing schedule. Proceeding in
either manner also avoids the inefficiencies in the Government’s proposal (at 4) that the Court
should set a mew briefing schedule if it denies the Government’s motion to dismiss. The
Government’s proposed schedule promotes efficiency only for the Government, and it can hardly
be heard to complain about inefficiencies caused by its own litigation choices.

Third, granting the Government’s motion will substantially prejudice Plaintiffs in multiple
respects.

From the first discussion with the Government, Plaintiffs made clear that a swift resolution
of the case was of paramount concern given impending statutory deadlines. Plaintiffs discussed
the possibility of seeking a preliminary injunction, but agreed that could be avoided if the
Government consented to an expedited schedule for resolving the case on cross-motions for

summary judgment. Now, nearly 10 weeks after the complaint was filed and 4 weeks after the

* The Government’s standing argument lacks merit. The IRA’s maximum fair price requirements,
among other things, will adversely affect NICA member reimbursement for many products that
they regularly administer and prescribe, including certain products that now appear on the initial
list of drugs selected for negotiation that CMS published on August 29, 2023. As Plaintiffs will
explain in more detail in their forthcoming opposition to the Government’s standing and
channeling arguments, NICA members are injured in fact by the IRA’s maximum fair price
requirements, and NICA has associational standing to bring the claims set out in the Complaint on
their behalf.
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parties agreed on a joint schedule, the Government wants to renege on that bargain after Plaintiffs
acted in reliance on it to their detriment by not seeking preliminary relief.

Granting the Government’s motion will also prejudice Plaintiffs by giving the Government
an unfair litigation-related advantage. Plaintiffs filed their motion for summary judgment on
August 10, consistent with their obligation under the scheduling order. ECF No. 35. In support of
that filing, Plaintiffs submitted six declarations, including a declaration from their expert. /d.
Plaintiffs never would have disclosed that evidence had they known that the Government intended
to file a motion to dismiss. Relieving the Government of its obligation to respond under the
scheduling order would give it a significant unfair advantage by vastly extending its time to
respond. If the Court grants the Government’s Motion to Vacate, it will in effect double or triple
the time the Government otherwise would have had to respond to Plaintiffs’ motion for summary
judgment. Simply put, there is no merit to the Government’s assertion (at 4) that Plaintiffs’
“litigation choices . . . indicate that they are unlikely to be prejudiced by a temporary deferral of
the summary-judgment briefing deadlines.”

Fourth, a continuance would not cure the prejudice of Plaintiffs forgoing a motion for a
preliminary injunction, giving the Government early access to Plaintiffs’ evidence, and vastly
expanding the Government’s time to respond to Plaintiffs’ summary judgment motion. The issue
is not that the Government’s proposed motion will disturb later case deadlines, but rather that the
Government will have gained an unfair advantage in multiple ways.

Because the Government offers no reason to disturb the current scheduling order, its
Motion to Vacate should be denied in full. As an alternative, however, the Court could set a
briefing schedule in which the parties brief the motion to dismiss in conjunction with the summary

judgment schedule, as another court overseeing an IRA case has done. See Agreed Order Setting
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Briefing Schedule, Dayton Area Chamber of Com. v. Becerra, No. 3:23-cv-00156 (S.D. Ohio July
27, 2023) (ordering that motion to dismiss must be briefed in tandem with preliminary-injunction
briefing). Under that framework, the briefing would proceed as follows:

e The Government files its combined cross-motion for summary judgment and
opposition to Plaintiffs’ motion for summary judgment by September 29, 2023.

e Plaintiffs file a combined reply in support of their motion and opposition to the
Government’s cross-motion, as well as a separate opposition to the Government’s
motion to dismiss, by October 26, 2023.

e The Government files a reply in support of its cross-motion, and a separate reply in
support of its motion to dismiss, by November 17, 2023.

To be clear, because the Government has wholly failed to establish good cause to modify the
scheduling order, the Court should deny the Government’s Motion to Vacate. But Plaintiffs
suggest the compromise above as a potential option to mitigate the extreme prejudice they would
otherwise suffer.
CONCLUSION

For the foregoing reasons, the Court should deny the Government’s Motion to Vacate.
Plaintiffs respectfully suggest that the Court should strike or deny the Government’s motion to
dismiss without prejudice to the Government incorporating the same arguments into its cross-
motion for summary judgment under the existing schedule; in the alternative, the Court could set
a briefing schedule in which the parties brief the motion to dismiss in conjunction with the existing
summary judgment schedule, as detailed above. Plaintiffs further request that the Court expedite
its resolution of the Motion to Vacate or stay Plaintiffs’ deadline to respond to the Government’s

motion to dismiss pending resolution of the Motion to Vacate.

DATED: August 31, 2023 Respectfully submitted,
/s/ Michael Kolber /s/ Tim Cleveland
Michael Kolber Tim Cleveland (Texas Bar No. 24055318)
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Megan Thibert-Ind* (Illinois Bar No.
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MANATT, PHELPS & PHILLIPS LLP

151 N. Franklin St. Suite 2600

Chicago, IL 60606

(312) 477-4799

mthibert-ind@manatt.com

*Admitted Pro Hac Vice

Counsel for Plaintiff Global Colon Cancer
Association
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TEXAS

NATIONAL INFUSION CENTER
ASSOCIATION, on behalf of itself and its
members; GLOBAL COLON CANCER
ASSOCIATION, on behalf of itself and its
members; and PHARMACEUTICAL
RESEARCH AND MANUFACTURERS OF
AMERICA, on behalf of itself and its
members,

Plaintiffs,

Vs Civil Action No. 1:23-cv-00707

XAVIER BECERRA, in his official capacity
as Secretary of the U.S. Department of Health
and Human Services; the U.S.
DEPARTMENT OF HEALTH AND
HUMAN SERVICES; CHIQUITA BROOKS-
LASURE, in her official capacity as
Administrator of the Centers for Medicare and
Medicaid Services; and the CENTERS FOR
MEDICARE AND MEDICAID SERVICES,

Defendants.

DECLARATION OF JEFFREY HANDWERKER IN SUPPORT OF
PLAINTIFFS’ OPPOSITION TO THE GOVERNMENT’S MOTION
TO VACATE SCHEDULING ORDER
I, Jeffrey Handwerker, declare as follows.
1. I am an adult and if called to testify in this matter would testify as set forth below.

The information in this declaration is to the best of my knowledge, information, and belief. It is

based on my personal knowledge and experience.
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2. Plaintiffs filed their Complaint on June 21, 2023. ECF No. 1. Plaintiffs reached out
to the Government by email on July 11 to discuss the briefing schedule.

3. On July 17, the parties held a videoconference to discuss case scheduling. Present
were Stephen M. Pezzi, Christine L. Coogle, and Alexander V. Sverdlov, of the Civil Division,
Federal Programs Branch of the U.S. Department of Justice, representing the Defendants in this
matter; Austin Krist of Cleveland Krist LLC, representing the National Infusion Center
Association; Megan Thibert-Ind of Manatt, Phelps & Phillips, LLP, representing the Global Colon
Cancer Association; and John Elwood, Allon Kedem, and myself of Arnold & Porter Kaye Scholer
LLP, representing the Pharmaceutical Research and Manufacturers of America.

4. During that call, Plaintiffs explained the need to expedite the case schedule given
impending deadlines under the Inflation Reduction Act (IRA) for the Government to select which
drugs would be part of the first round of “negotiations,” and because the IRA’s lack of notice and
comment decisionmaking was already causing the Plaintiffs injury. Plaintiffs proposed that, to
avoid the need for Plaintiffs to seek a preliminary injunction or other extraordinary relief, the
parties could move directly to cross-motions for summary judgment, as the Government had
agreed to in other recently filed lawsuits challenging the IRA.

5. Plaintiffs proposed the following deadlines: August 4 for Plaintiffs’ Motion for
Summary Judgment; September 8 for the Government’s Opposition and Cross-Motion for
Summary Judgment; October 6 for Plaintiff’s Reply Supporting their Motion for Summary
Judgment and Opposition to the Government’s Cross-Motion; and October 27 for the
Government’s Reply in Support of its Cross-Motion. Plaintiffs also proposed page limits.

6. In response, counsel for the Government agreed that the parties should proceed

directly to cross-motions for summary judgment. Government counsel requested additional time
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to evaluate Plaintiffs’ proposal. Government counsel stated that while they anticipated their
proposed deadlines would be slightly later than the dates Plaintiffs had proposed, they believed it
was unlikely that the Government’s proposed dates would be so much later that it would cause
Plaintiffs to wish to seek preliminary relief.

7. Plaintiffs provided their proposal in writing the next day, July 18.

8. At no time during the discussion did the Government suggest that it would file a
motion to dismiss.

9. Plaintiffs sent the Government a revised draft joint motion to set the briefing
schedule and informed the Government that the draft included a provision waiving the
Government’s obligation to file an answer, consistent with the Government’s agreements in other
cases. The Government approved the joint motion by email.

10.  Attached as Exhibit A is a true and correct copy of the email correspondence
between the parties that occurred between July 11, 2023, and July 31, 2023.

11. Attached as Exhibit B is a true and correct copy of the email correspondence

between the parties that occurred on August 1, 2023.

Pursuant to 28 U.S.C. § 1746, I declare that the foregoing is true and correct.
Executed this 31st day of August 2023

/s/ Jeffrey Handwerker
Jeffrey Handwerker
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Exhibit A
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From: Handwerker, Jeffrey L.

Sent: Monday, July 31, 2023 4:15 PM

To: Pezzi, Stephen (CIV); Elwood, John; Kedem, Allon; Thibert-Ind, Megan; Austin Krist

Cc: Sverdlov, Alexander V.; Coogle, Christine L. (CIV)

Subject: RE: National Infusion Center Association et al v. Xavier Becerra, Civil Action No. 1:23-cv-00707 (W.D.
TX)

OK, we will send it to you when it is ready.

From: Pezzi, Stephen (CIV) <Stephen.Pezzi@usdoj.gov>

Sent: Monday, July 31, 2023 5:12 PM

To: Handwerker, Jeffrey L. <Jeffrey.Handwerker@arnoldporter.com>; Elwood, John <John.Elwood@arnoldporter.com>;
Kedem, Allon <Allon.Kedem@arnoldporter.com>; Thibert-Ind, Megan <MThibert-Ind@manatt.com>; Austin Krist
<akrist@clevelandkrist.com>

Cc: Sverdlov, Alexander V. <Alexander.V.Sverdlov@usdoj.gov>; Coogle, Christine L. (CIV) <Christine.L.Coogle@usdoj.gov>
Subject: RE: National Infusion Center Association et al v. Xavier Becerra, Civil Action No. 1:23-cv-00707 (W.D. TX)

| External E-mail |

Thanks, Jetf. Yes.

Stephen M. Pezzi | Senior Trial Counsel
United States Department of Justice

Civil Division - Federal Programs Branch
(202) 305-8576 | stephen.pezzi@usdoj.gov

From: Handwerker, Jeffrey L. <Jeffrey.Handwerker@arnoldporter.com>

Sent: Monday, July 31, 2023 5:11 PM

To: Pezzi, Stephen (CIV) <Stephen.Pezzi@usdoj.gov>; Elwood, John <John.Elwood@arnoldporter.com>; Kedem, Allon
<Allon.Kedem@arnoldporter.com>; Thibert-Ind, Megan <MThibert-Ind@manatt.com>; Austin Krist
<akrist@clevelandkrist.com>

Cc: Sverdlov, Alexander V. <Alexander.V.Sverdlov@usdoj.gov>; Coogle, Christine L. (CIV) <Christine.L.Coogle @usdoj.gov>
Subject: [EXTERNAL] RE: National Infusion Center Association et al v. Xavier Becerra, Civil Action No. 1:23-cv-00707
(W.D. TX)

Stephen: This is fine with us. We are preparing a joint stipulation consistent with the below. Would you like to see it
before we file? Thanks.

Jeff

Jeffrey Handwerker
Partner | Bio

Arnold & Porter
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601 Massachusetts Ave., NW

Washington, DC 20001-3743
T:+1202.942.6103
Jeffrey.Handwerker@arnoldporter.com
www.arnoldporter.com | LinkedIn | Twitter

From: Pezzi, Stephen (CIV) <Stephen.Pezzi@usdoj.gov>

Sent: Monday, July 31, 2023 2:14 PM

To: Handwerker, Jeffrey L. <Jeffrey.Handwerker@arnoldporter.com>; Elwood, John <John.Elwood@arnoldporter.com>;
Kedem, Allon <Allon.Kedem@arnoldporter.com>; Thibert-Ind, Megan <MThibert-Ind@manatt.com>; Austin Krist
<akrist@clevelandkrist.com>

Cc: Sverdlov, Alexander V. <Alexander.V.Sverdlov@usdoj.gov>; Coogle, Christine L. (CIV) <Christine.L.Coogle @usdoj.gov>
Subject: RE: National Infusion Center Association et al v. Xavier Becerra, Civil Action No. 1:23-cv-00707 (W.D. TX)

| External E—maill

Jeff,

Thanks — that schedule works for us. On the page limits, if we are understanding your proposal correctly (and how
they interact with the Local Rules), it would have the following structure: 30-30-30-15. That would give you a total
of 60 pages, and us a total of 45 pages, even though we would both be filing summary-judgment motions.

To even it out, our proposed alternative is 30-40-30-20, which would give an equal number of pages to both
sides. Does that work for you? If so, thanks for taking the pen on a first draft of a joint filing — we appreciate it.

Thanks,

Stephen M. Pezzi | Senior Trial Counsel
United States Department of Justice

Civil Division - Federal Programs Branch
(202) 305-8576 | stephen.pezzi@usdoj.gov

From: Handwerker, Jeffrey L. <Jeffrey.Handwerker@arnoldporter.com>

Sent: Monday, July 31, 2023 1:19 PM

To: Pezzi, Stephen (CIV) <Stephen.Pezzi@usdoj.gov>; Elwood, John <John.Elwood@arnoldporter.com>; Kedem, Allon
<Allon.Kedem@arnoldporter.com>; Thibert-Ind, Megan <MThibert-Ind@manatt.com>; Austin Krist
<akrist@clevelandkrist.com>

Cc: Sverdlov, Alexander V. <Alexander.V.Sverdlov@usdoj.gov>; Coogle, Christine L. (CIV) <Christine.L.Coogle @usdoj.gov>
Subject: [EXTERNAL] RE: National Infusion Center Association et al v. Xavier Becerra, Civil Action No. 1:23-cv-00707
(W.D. TX)

Hi Stephen: | hope you are well. We have consulted on our end and can agree to your proposed revisions to the
proposed summary judgment schedule, on the condition that (1) we extend PhRMA'’s initial filing date to August 10 and;
(2) the government will consent to our proposed page limit increases for the briefs. Assuming these two points are
acceptable to the DOJ, we are happy to draft a joint stipulation for the Court. Thanks.

Best regards.

Jeff
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Jeffrey Handwerker
Partner | Bio

Arnold & Porter

601 Massachusetts Ave., NW

Washington, DC 20001-3743
T:+1202.942.6103
Jeffrey.Handwerker@arnoldporter.com
www.arnoldporter.com | LinkedIn | Twitter

From: Pezzi, Stephen (CIV) <Stephen.Pezzi@usdoj.gov>

Sent: Friday, July 28, 2023 4:56 PM

To: Handwerker, Jeffrey L. <Jeffrey.Handwerker@arnoldporter.com>; Elwood, John <John.Elwood@arnoldporter.com>;
Kedem, Allon <Allon.Kedem@arnoldporter.com>; Thibert-Ind, Megan <MThibert-Ind@manatt.com>; Austin Krist
<akrist@clevelandkrist.com>

Cc: Sverdlov, Alexander V. <Alexander.V.Sverdlov@usdoj.gov>; Coogle, Christine L. (CIV) <Christine.L.Coogle @usdoj.gov>
Subject: RE: National Infusion Center Association et al v. Xavier Becerra, Civil Action No. 1:23-cv-00707 (W.D. TX)

| External E-mail |

Thanks, Jeff -- understood, and will do. I’ll also note that if you want to push back the deadline for your initial MS]J,
I’'m sure we could make that work, too. In any event, we share your desire to get this all resolved as soon as we
can. Presumably we’ll talk again soon.

Stephen M. Pezzi | Senior Trial Counsel
United States Department of Justice

Civil Division - Federal Programs Branch
(202) 305-8576 | stephen.pezzi@usdoj.gov

From: Handwerker, Jeffrey L. <Jeffrey.Handwerker@arnoldporter.com>

Sent: Friday, July 28, 2023 4:51 PM

To: Pezzi, Stephen (CIV) <Stephen.Pezzi@usdoj.gov>; Elwood, John <John.Elwood@arnoldporter.com>; Kedem, Allon
<Allon.Kedem@arnoldporter.com>; Thibert-Ind, Megan <MThibert-Ind@manatt.com>; Austin Krist
<akrist@clevelandkrist.com>

Cc: Sverdlov, Alexander V. <Alexander.V.Sverdlov@usdoj.gov>; Coogle, Christine L. (CIV) <Christine.L.Coogle @usdoj.gov>
Subject: [EXTERNAL] RE: National Infusion Center Association et al v. Xavier Becerra, Civil Action No. 1:23-cv-00707
(W.D. TX)

Ok, thanks. Given the potential deadline for our initial MSJ, if you could let us know your position as soon as possible,
that would be great. Thanks.

Jeff

From: Pezzi, Stephen (CIV) <Stephen.Pezzi@usdoj.gov>

Sent: Friday, July 28, 2023 4:47 PM

To: Handwerker, Jeffrey L. <Jeffrey.Handwerker@arnoldporter.com>; Elwood, John <John.Elwood@arnoldporter.com>;
Kedem, Allon <Allon.Kedem@arnoldporter.com>; Thibert-Ind, Megan <MThibert-Ind@manatt.com>; Austin Krist
<akrist@clevelandkrist.com>
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Cc: Sverdlov, Alexander V. <Alexander.V.Sverdlov@usdoj.gov>; Coogle, Christine L. (CIV) <Christine.L.Coogle @usdoj.gov>
Subject: RE: National Infusion Center Association et al v. Xavier Becerra, Civil Action No. 1:23-cv-00707 (W.D. TX)

| External E-mail |

Jeff,

Thanks for flagging that. I confess that I have been less focused on the page-limit aspects of your proposal. We’ll
take a closer look at the Local Rules and discuss internally -- but perhaps we can finalize the deadlines first, and then
resolve the page-limit issue? For now, I will say that (as I hope the plaintiffs in the other cases would agree, if you
asked them) that we are unlikely to be difficult about page limits — I’'m quite confident that we can come up with
something that works for everyone.

Thanks,

Stephen M. Pezzi | Senior Trial Counsel
United States Department of Justice

Civil Division - Federal Programs Branch
(202) 305-8576 | stephen.pezzi(@usdoj.gov

From: Handwerker, Jeffrey L. <Jeffrey.Handwerker@arnoldporter.com>

Sent: Friday, July 28, 2023 4:09 PM

To: Pezzi, Stephen (CIV) <Stephen.Pezzi@usdoj.gov>; Elwood, John <John.Elwood@arnoldporter.com>; Kedem, Allon
<Allon.Kedem@arnoldporter.com>; Thibert-Ind, Megan <MThibert-Ind@manatt.com>; Austin Krist
<akrist@clevelandkrist.com>

Cc: Sverdlov, Alexander V. <Alexander.V.Sverdlov@usdoj.gov>; Coogle, Christine L. (CIV) <Christine.L.Coogle @usdoj.gov>
Subject: [EXTERNAL] RE: National Infusion Center Association et al v. Xavier Becerra, Civil Action No. 1:23-cv-00707
(W.D. TX)

Hi Stephen: One other quick thing: do you consent to our proposed adjustments to the page limits?

From: Pezzi, Stephen (CIV) <Stephen.Pezzi@usdoj.gov>

Sent: Friday, July 28, 2023 3:49 PM

To: Handwerker, Jeffrey L. <Jeffrey.Handwerker@arnoldporter.com>; Elwood, John <John.Elwood@arnoldporter.com>;
Kedem, Allon <Allon.Kedem@arnoldporter.com>; Thibert-Ind, Megan <MThibert-Ind@manatt.com>; Austin Krist
<akrist@clevelandkrist.com>

Cc: Sverdlov, Alexander V. <Alexander.V.Sverdlov@usdoj.gov>; Coogle, Christine L. (CIV) <Christine.L.Coogle @usdoj.gov>
Subject: RE: National Infusion Center Association et al v. Xavier Becerra, Civil Action No. 1:23-cv-00707 (W.D. TX)

| External E-mail |

Jeff,

Thanks again for your patience. We remain amenable to a schedule that follows the structure you have

proposed. Below is a slightly modified alternative, which we think should still serve your goals. This schedule
would have summary-judgment motions fully briefed before any other case challenging this program (including
before several cases that were filed before yours, and in which plaintiffs’ summary-judgment motions are already on
file).

1. Plaintiffs’ Motion for Summary Judgment — August 4, 2023
a. Fine with us.
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2. Government’s Opposition/Cross Motion — September8,2023
a. September 29

3. Plaintiffs’ Reply/Opposition (if Cross Motion Filed) — Oeteber6,2023
a. October 26

4. Government’s Reply (if Cross Motion Filed) — Oeteber27-2023
a. November 17

We look forward to your thoughts.
Thanks,

Stephen M. Pezzi | Senior Trial Counsel
United States Department of Justice

Civil Division - Federal Programs Branch
(202) 305-8576 | stephen.pezzi@usdoj.gov

From: Handwerker, Jeffrey L. <Jeffrey.Handwerker@arnoldporter.com>

Sent: Thursday, July 27, 2023 6:03 PM

To: Pezzi, Stephen (CIV) <Stephen.Pezzi@usdoj.gov>; Elwood, John <John.Elwood@arnoldporter.com>; Kedem, Allon
<Allon.Kedem@arnoldporter.com>; Thibert-Ind, Megan <MThibert-Ind@manatt.com>; Austin Krist
<akrist@clevelandkrist.com>

Cc: Sverdlov, Alexander V. <Alexander.V.Sverdlov@usdoj.gov>; Coogle, Christine L. (CIV) <Christine.L.Coogle @usdoj.gov>
Subject: [EXTERNAL] RE: National Infusion Center Association et al v. Xavier Becerra, Civil Action No. 1:23-cv-00707
(W.D. TX)

Thanks Stephen. | appreciate the updates. Tomorrow would be helpful if you are able to respond substantively then.

Best regards.

Jeff

Jeffrey Handwerker
Partner | Bio

Arnold & Porter

601 Massachusetts Ave., NW

Washington, DC 20001-3743
T:+1202.942.6103
Jeffrey.Handwerker@arnoldporter.com
www.arnoldporter.com | LinkedIn | Twitter

From: Pezzi, Stephen (CIV) <Stephen.Pezzi@usdoj.gov>

Sent: Thursday, July 27, 2023 5:58 PM

To: Handwerker, Jeffrey L. <Jeffrey.Handwerker@arnoldporter.com>; Elwood, John <John.Elwood@arnoldporter.com>;
Kedem, Allon <Allon.Kedem@arnoldporter.com>; Thibert-Ind, Megan <MThibert-Ind@manatt.com>; Austin Krist
<akrist@clevelandkrist.com>

Cc: Sverdlov, Alexander V. <Alexander.V.Sverdlov@usdoj.gov>; Coogle, Christine L. (CIV) <Christine.L.Coogle @usdoj.gov>
Subject: RE: National Infusion Center Association et al v. Xavier Becerra, Civil Action No. 1:23-cv-00707 (W.D. TX)
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External E-mail

Jett,

Thanks very much for the continued patience of you and your colleagues. We have been working through
scheduling proposals in a number of these matters. To that end, we appear to have made some significant progress
today, in that (1) this morning we got a scheduling order in the Chamber of Commerce matter, and (2) this afternoon
the parties reached an agreement in principle on a combined schedule in Bristo/ Myers Squibb and Janssen. Now that
(most of) the uncertainty in those matters has lifted, we hope to get back to you with our response to your proposal
very soon — hopefully tomorrow, if everything goes to plan.

Thanks,

Stephen M. Pezzi | Senior Trial Counsel
United States Department of Justice

Civil Division - Federal Programs Branch
(202) 305-8576 | stephen.pezzi@usdoj.gov

From: Handwerker, Jeffrey L. <Jeffrey.Handwerker@arnoldporter.com>

Sent: Thursday, July 27, 2023 3:50 PM

To: Pezzi, Stephen (CIV) <Stephen.Pezzi@usdoj.gov>; Elwood, John <John.Elwood@arnoldporter.com>; Kedem, Allon
<Allon.Kedem@arnoldporter.com>; Thibert-Ind, Megan <MThibert-Ind@manatt.com>; Austin Krist
<akrist@clevelandkrist.com>

Cc: Sverdlov, Alexander V. <Alexander.V.Sverdlov@usdoj.gov>; Coogle, Christine L. (CIV) <Christine.L.Coogle @usdoj.gov>
Subject: [EXTERNAL] RE: National Infusion Center Association et al v. Xavier Becerra, Civil Action No. 1:23-cv-00707
(W.D. TX)

Hi Stephen: | hope you are well. | just wanted to follow up on the government’s response to our scheduling proposal.
Can you please advise on the status and timing when convenient? Thanks.

Best regards.

Jeff

Jeffrey Handwerker
Partner | Bio

Arnold & Porter

601 Massachusetts Ave., NW

Washington, DC 20001-3743
T:+1202.942.6103
Jeffrey.Handwerker@arnoldporter.com
www.arnoldporter.com | LinkedIn | Twitter

From: Pezzi, Stephen (CIV) <Stephen.Pezzi@usdoj.gov>

Sent: Friday, July 21, 2023 12:34 PM

To: Handwerker, Jeffrey L. <Jeffrey.Handwerker@arnoldporter.com>; Elwood, John <John.Elwood@arnoldporter.com>;
Kedem, Allon <Allon.Kedem@arnoldporter.com>; Thibert-Ind, Megan <MThibert-Ind@manatt.com>; Austin Krist

6
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<akrist@clevelandkrist.com>
Cc: Sverdlov, Alexander V. <Alexander.V.Sverdlov@usdoj.gov>; Coogle, Christine L. (CIV) <Christine.L.Coogle @usdoj.gov>
Subject: RE: National Infusion Center Association et al v. Xavier Becerra, Civil Action No. 1:23-cv-00707 (W.D. TX)

External E-mail
Jeff,

Thanks again for this proposal, and for laying it out via email. Just wanted to confirm that we haven’t forgotten
about this — we are trying to manage competing scheduling discussions and proposals in all of these cases (now up
to six), which has made it a little bit more complicated than usual to evaluate your proposal and get back to you with
our response (whether that turns out to be an acceptance or some kind of counter proposal). We’ll get back to you
as soon as we have a meaningful update to share, which at this point will likely be next week (hopefully early next
week). Have a great weekend, and if anything else comes up in the interim you have our contact info.

Best,

Stephen M. Pezzi | Senior Trial Counsel
United States Department of Justice

Civil Division - Federal Programs Branch
(202) 305-8576 | stephen.pezzi@usdoj.gov

From: Handwerker, Jeffrey L. <Jeffrey.Handwerker@arnoldporter.com>

Sent: Tuesday, July 18, 2023 6:55 AM

To: Pezzi, Stephen (CIV) <Stephen.Pezzi@usdoj.gov>; Elwood, John <John.Elwood@arnoldporter.com>; Kedem, Allon
<Allon.Kedem@arnoldporter.com>

Cc: Sverdlov, Alexander V. <Alexander.V.Sverdlov@usdoj.gov>; Coogle, Christine L. (CIV)

<Christine.L.Coogle @usdoj.gov>; Thibert-Ind, Megan <MThibert-Ind@manatt.com>; Austin Krist
<akrist@clevelandkrist.com>

Subject: [EXTERNAL] RE: National Infusion Center Association et al v. Xavier Becerra, Civil Action No. 1:23-cv-00707
(W.D. TX)

Stephen, Alex and Christine: It was great speaking with you yesterday about the above-referenced matter. | just wanted
to follow up by email with the briefing schedule we proposed to assist with your internal deliberations. As discussed, the
plaintiffs in this action propose the following schedule for briefing cross-motions for summary judgment:

Plaintiffs’ Motion for Summary Judgment — August 4, 2023
Government’s Opposition/Cross Motion — September 8, 2023
Plaintiffs’ Reply/Opposition (if Cross Motion Filed) — October 6, 2023
Government’s Reply (if Cross Motion Filed) — October 27, 2023

PwWNPE

Plaintiffs also propose to seek a page limit increase of 10 additional pages for the briefs noted in 1-3 above and 5
additional pages for the reply brief noted in 4 above.

We look forward to hearing from the Government with respect to this proposal. Thanks.

Best regards.

Jeff Handwerker
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Jeffrey Handwerker
Partner | Bio

Arnold & Porter

601 Massachusetts Ave., NW

Washington, DC 20001-3743
T:+1202.942.6103
Jeffrey.Handwerker@arnoldporter.com
www.arnoldporter.com | LinkedIn | Twitter

From: Pezzi, Stephen (CIV) <Stephen.Pezzi@usdoj.gov>

Sent: Wednesday, July 12, 2023 2:33 PM

To: Handwerker, Jeffrey L. <Jeffrey.Handwerker@arnoldporter.com>; Elwood, John <John.Elwood@arnoldporter.com>;
Kedem, Allon Allon.Kedem@arnoldporter.com

Cc: Sverdlov, Alexander V. <Alexander.V.Sverdlov@usdoj.gov>; Coogle, Christine L. (CIV) <Christine.L.Coogle @usdoj.gov>
Subject: RE: National Infusion Center Association et al v. Xavier Becerra, Civil Action No. 1:23-cv-00707 (W.D. TX)

External E-mail
Jett,
3 PM on Monday would work for us. If you could send a calendar invite with a dial-in, that would be great.
Thanks,
Stephen M. Pezzi | Senior Trial Counsel
United States Department of Justice

Civil Division - Federal Programs Branch
(202) 305-8576 | stephen.pezzi(@usdoj.gov

From: Handwerker, Jeffrey L. <Jeffrey.Handwerker@arnoldporter.com>

Sent: Wednesday, July 12, 2023 2:29 PM

To: Pezzi, Stephen (CIV) <Stephen.Pezzi@usdoj.gov>; Elwood, John <John.Elwood@arnoldporter.com>; Kedem, Allon
<Allon.Kedem@arnoldporter.com>

Cc: Sverdlov, Alexander V. <Alexander.V.Sverdlov@usdoj.gov>; Coogle, Christine L. (CIV) <Christine.L.Coogle @ usdoj.gov>
Subject: [EXTERNAL] RE: National Infusion Center Association et al v. Xavier Becerra, Civil Action No. 1:23-cv-00707
(W.D. TX)

Mr. Pezzi: Many thanks for your prompt response. We can be free on Monday between 1-2:30 or 3-4. Would any of
those times be convenient on your end? If so, we will send an invite. Thanks.

Best regards.

Jeff

Jeffrey Handwerker
Partner | Bio
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Arnold & Porter

601 Massachusetts Ave., NW

Washington, DC 20001-3743
T:+1202.942.6103
Jeffrey.Handwerker@arnoldporter.com
www.arnoldporter.com | LinkedIn | Twitter

From: Pezzi, Stephen (CIV) <Stephen.Pezzi@usdoj.gov>

Sent: Wednesday, July 12, 2023 1:50 PM

To: Handwerker, Jeffrey L. <Jeffrey.Handwerker@arnoldporter.com>; Elwood, John <John.Elwood@arnoldporter.com>;
Kedem, Allon <Allon.Kedem@arnoldporter.com>

Cc: Sverdlov, Alexander V. <Alexander.V.Sverdlov@usdoj.gov>; Coogle, Christine L. (CIV) <Christine.L.Coogle @usdoj.gov>
Subject: RE: National Infusion Center Association et al v. Xavier Becerra, Civil Action No. 1:23-cv-00707 (W.D. TX)

External E-mail

Mr. Handwerker,

Thanks for your email. Adding two of my colleagues, who are also representing the government in these cases. We
are more than happy to discuss the schedule, and very much appreciate you reaching out. Would Monday work?
This is a busy week for us, for a variety of reasons. We look forward to speaking with you.

Best,

Stephen M. Pezzi | Senior Trial Counsel
United States Department of Justice

Civil Division - Federal Programs Branch
(202) 305-8576 | stephen.pezzi(@usdoj.gov

From: Handwerker, Jeffrey L. <Jeffrey.Handwerker@arnoldporter.com>

Sent: Tuesday, July 11, 2023 1:41 PM

To: Pezzi, Stephen (CIV) <Stephen.Pezzi@usdoj.gov>

Cc: Elwood, John <John.Elwood@arnoldporter.com>; Kedem, Allon <Allon.Kedem@arnoldporter.com>

Subject: [EXTERNAL] National Infusion Center Association et al v. Xavier Becerra, Civil Action No. 1:23-cv-00707 (W.D.
TX)

Hi Mr. Pezzi: We hope you are well. We represent PhARMA in connection with the above matter challenging certain
provisions of the Inflation Reduction Act in the Western District of Texas. We are reaching out to you because we
understand that you are the government’s counsel in the Merck litigation, and we wanted to speak with you (or with
someone at DOJ) about a potential briefing schedule in the WD TX matter. Let us know if you have a convenient time
later this week for a call. If you are not the right person assigned to this litigation, we would appreciate your letting us
know the correct DOJ contact and we will reach out to that person for the initial call. Many thanks.

Best regards.

Jeff Handwerker

Jeffrey Handwerker
Partner | Bio
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Arnold &Porter

601 Massachusetts Ave., NW

Washington, DC 20001-3743
T:+1202.942.6103
Jeffrey.Handwerker@arnoldporter.com
www.arnoldporter.com | LinkedIn | Twitter

This communication may contain information that is legally privileged, confidential or exempt from disclosure. If you are not the intended recipient, please note that
any dissemination, distribution, or copying of this communication is strictly proh bited. Anyone who receives this message in error should notify the sender
immediately by telephone or by return e-mail and delete it from his or her computer.

For more information about Arnold & Porter, click here:
http://www.arnoldporter.com

This communication may contain information that is legally privileged, confidential or exempt from disclosure. If you are not the intended recipient, please note that
any dissemination, distribution, or copying of this communication is strictly proh bited. Anyone who receives this message in error should notify the sender
immediately by telephone or by return e-mail and delete it from his or her computer.

For more information about Arnold & Porter, click here:
http://www.arnoldporter.com

This communication may contain information that is legally privileged, confidential or exempt from disclosure. If you are not the intended recipient, please note that
any dissemination, distribution, or copying of this communication is strictly proh bited. Anyone who receives this message in error should notify the sender
immediately by telephone or by return e-mail and delete it from his or her computer.

For more information about Arnold & Porter, click here:
http://www.arnoldporter.com

This communication may contain information that is legally privileged, confidential or exempt from disclosure. If you are not the intended recipient, please note that
any dissemination, distribution, or copying of this communication is strictly proh bited. Anyone who receives this message in error should notify the sender
immediately by telephone or by return e-mail and delete it from his or her computer.

For more information about Arnold & Porter, click here:
http://www.arnoldporter.com

This communication may contain information that is legally privileged, confidential or exempt from disclosure. If you are not the intended recipient, please note that
any dissemination, distribution, or copying of this communication is strictly proh bited. Anyone who receives this message in error should notify the sender
immediately by telephone or by return e-mail and delete it from his or her computer.

For more information about Arnold & Porter, click here:
http://www.arnoldporter.com

This communication may contain information that is legally privileged, confidential or exempt from disclosure. If you are not the intended recipient, please note that
any dissemination, distribution, or copying of this communication is strictly proh bited. Anyone who receives this message in error should notify the sender
immediately by telephone or by return e-mail and delete it from his or her computer.

For more information about Arnold & Porter, click here:
http://www.arnoldporter.com

This communication may contain information that is legally privileged, confidential or exempt from disclosure. If you are not the intended recipient, please note that
any dissemination, distribution, or copying of this communication is strictly proh bited. Anyone who receives this message in error should notify the sender
immediately by telephone or by return e-mail and delete it from his or her computer.

For more information about Arnold & Porter, click here:
http://www.arnoldporter.com

This communication may contain information that is legally privileged, confidential or exempt from disclosure. If you are not the intended recipient, please note that
any dissemination, distribution, or copying of this communication is strictly proh bited. Anyone who receives this message in error should notify the sender
immediately by telephone or by return e-mail and delete it from his or her computer.

10
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For more information about Arnold & Porter, click here:
http://www.arnoldporter.com

This communication may contain information that is legally privileged, confidential or exempt from disclosure. If you are not the intended recipient, please note that
any dissemination, distribution, or copying of this communication is strictly proh bited. Anyone who receives this message in error should notify the sender
immediately by telephone or by return e-mail and delete it from his or her computer.

For more information about Arnold & Porter, click here:
http://www.arnoldporter.com
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Exhibit B
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From: Sverdlov, Alexander V. <Alexander.V.Sverdlov@usdoj.gov>

Sent: Tuesday, August 1, 2023 1:57 PM

To: Handwerker, Jeffrey L.; Pezzi, Stephen (CIV); Coogle, Christine L. (CIV)

Cc: Thibert-Ind, Megan; Austin Krist; Tim Cleveland; Kolber, Michael; Elwood, John; Kedem, Allon; Perdue,
William

Subject: RE: Draft Joint motion to set briefing schedule_(US_174328002_1)

Attachments: IRA - Joint motion to set briefing schedule_(US_174328002_1) + DOJ.docx

| External E-maill

Hi Jeff,
This draft works for us. Please find the version with our signature block attached.

One additional note here is that we’ll need a proposed order to go with the filing. To simplify the order,
we propose including a chart with the dates and pages, like so:

Motion/Response Deadline Page Limit
Plaintiff’s Motion for August 10, 2023 30 pages
Summary Judgment

Defendants’ Combined September 29, 2023 40 pages

Cross-Motion for Summary
Judgment and Opposition
to Plaintiff’s Motion for
Summary Judgment
Plaintiff’s Combined Reply | October 26, 2023 30 pages
and Opposition to
Defendants’ Cross-Motion
Defendants’ Reply November 17, 2023 20 pages

If you could draft the proposed order incorporating the chart we’d appreciate it.

Best,
Aleks

Alexander Sverdlov

Trial Attorney | Federal Programs Branch
Civil Division | U.S. Department of Justice
P.O. Box 883

Washington, DC 20044

Phone: (202) 305-8550

From: Handwerker, Jeffrey L. <Jeffrey.Handwerker@arnoldporter.com>

Sent: Tuesday, August 01, 2023 11:59 AM

To: Pezzi, Stephen (CIV) <Stephen.Pezzi@usdoj.gov>; Coogle, Christine L. (CIV) <Christine.L.Coogle@usdoj.gov>;
1
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Sverdlov, Alexander V. <Alexander.V.Sverdlov@usdoj.gov>

Cc: Thibert-Ind, Megan <MThibert-Ind@manatt.com>; Austin Krist <akrist@clevelandkrist.com>; Tim Cleveland
<tcleveland@clevelandkrist.com>; Kolber, Michael <MKolber@manatt.com>; Elwood, John
<John.Elwood@arnoldporter.com>; Kedem, Allon <Allon.Kedem@arnoldporter.com>; Perdue, William
<William.Perdue@arnoldporter.com>

Subject: [EXTERNAL] Draft Joint motion to set briefing schedule_(US_174328002_1)

Stephen: Attached please find a draft joint stipulation regarding our agreed-upon summary judgment schedule. As you

will see, we took the liberty to add a provision agreeing to waive your obligation to file an answer, consistent with your
agreements in other cases. If this draft looks okay on your end, we will get it on file. We welcome thoughts. Thanks.

Jeff

Jeffrey Handwerker
Partner | Bio

Arnold & Porter

601 Massachusetts Ave., NW

Washington, DC 20001-3743
T:+1202.942.6103
Jeffrey.Handwerker@arnoldporter.com
www.arnoldporter.com | LinkedIn | Twitter

This communication may contain information that is legally privileged, confidential or exempt from disclosure. If you are not the intended recipient, please note that
any dissemination, distribution, or copying of this communication is strictly proh bited. Anyone who receives this message in error should notify the sender
immediately by telephone or by return e-mail and delete it from his or her computer.
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TEXAS

NATIONAL INFUSION CENTER
ASSOCIATION, on behalf of itself and its
members; GLOBAL COLON CANCER
ASSOCIATION, on behalf of itself and its
members; and PHARMACEUTICAL
RESEARCH AND MANUFACTURERS OF
AMERICA, on behalf of itself and its
members,

Plaintiffs,
VS.

XAVIER BECERRA, in his official capacity
as Secretary of the U.S. Department of Health
and Human Services; the U.S.
DEPARTMENT OF HEALTH AND
HUMAN SERVICES; CHIQUITA BROOKS-
LASURE, in her official capacity as
Administrator of the Centers for Medicare and
Medicaid Services; and the CENTERS FOR
MEDICARE AND MEDICAID SERVICES,

Defendants.

Civil Action No. 1:23-cv-00707

[PROPOSED] ORDER

IT IS ORDERED that the Government’s Motion to Vacate (ECF No. 40) is DENIED.

IT IS FURTHER ORDERED that the Government’s Motion to Dismiss (ECF No. 39) is

DENIED WITHOUT PREJUDICE to the Government incorporating the same arguments into its

cross-motion for summary judgment under the existing schedule.



Case 1:23-cv-00707-DIl Document 41-2 Filed 08/31/23 Page 2 of 2

SIGNED this the day of 20

UNITED STATES DISTRICT JUDGE





