
United States District Court 
Northern District of Texas 

Lubbock Division 

State of Texas, 

No. 5:23-cv-34-H 

Plaintiff, 

v. 

Merrick Garland, et al., 

Defendants. 

Texas’s Motion to Exclude Defendants’ Exhibits 2, 3, 4, 7, 8, 

11, and 15 

On October 24, 2023, this Court ordered the parties to file any motions to exclude evidence 

or witnesses by November 20, 2023, see ECF No. 75. Then, on November 20, 2023, this Court 

extended the several pre-trial deadlines and the trial date and stated that “[a]ll other deadlines . . . 

remain unchanged.” ECF No. 91. Given that one of those “other deadlines” is Texas’s deadline 

to file a motion to exclude any evidence, see ECF No. 75; ECF No. 91, Texas hereby files a motion 

to exclude Defendants’ Exhibits 2, 3, 4, 7, 8, 11, and 15. 

Argument 

I. Defendants’ Exhibits 3, 7, and 15 Are Irrelevant. 

This Court should exclude Defendants’ Exhibits 3, 7, and 15 as inadmissible because they are 

irrelevant to the present case. Generally, evidence must be relevant for it to be admissible. Fed. R. 

Evid. 402. Evidence is relevant when two elements exist: (1) the evidence “has any tendency to 

make a fact more or less probable than it would be without the evidence,” and (2) that fact “is of 

consequence in determining the action.” Fed. R. Evid. 401.  

Here, Defendants’ exhibits are irrelevant because they do not have any tendency to make a 

fact of consequence more or less probable. First, Defendants’ Exhibit 3 (i.e., the Second 

Declaration of Ms. Kelly Kinneen) and Defendants’ Exhibit 15 (i.e., the First Declaration of Kelly 

Kinneen) are irrelevant because they speak to facts that have no bearing on the outcome of this 
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case or even the portions of the Consolidated Appropriations Act of 2023 (“the Act”) that Texas 

challenges, and they answer no questions that this Court posed in its October 20, 2023 Notice of 

Consolidation. See ECF No. 73. For example, paragraphs 4 through 10 of Defendants’ Exhibit 3 

discuss some funding portions of the Act that may or may not expire by the end of Fiscal Year for 

2023, but these paragraphs do not describe when the funds for the Case Management Pilot 

Program (“CMPP) expire: the only funding portion of the Act that Texas challenges in the present 

matter. See Ex. B at ¶¶ 4–10. Likewise, paragraphs 4 through 5 of Defendants’ Exhibit 15 discuss 

various discrete appropriations bills that touch on diverse topics with no relevance or relation to 

the CMMP program Texas challenges in this matter. See Ex. G at ¶¶ 4–5. Moreover, other 

paragraphs in these declarations speculate on the consequences of an injunction against the entire 

Act, not the consequences of barring implementation of the challenged portions of the Act. See Ex. 

B at ¶¶ 11–14; Ex. G at ¶¶ 19–24, 27–30. But Texas has made clear that it does not seek an 

injunction against the entire Act; it only seeks to bar the Defendants from “enforcing the Act’s 

amendments to Title VII against Texas and spending money on the pilot program.” See ECF No. 

61 at 23. Therefore, because Defendants’ Exhibit 3 and Defendants’ Exhibit 15 relate to facts that 

are of no consequence to Texas’s claims in this case, they are irrelevant. 

Second, Defendants’ Exhibit 7 (i.e., the Declaration of Sean Dandridge) is irrelevant because 

it has no bearing on this case and does not have updated information. Indeed, according to 

Defendants’ Exhibit 7, Mr. Dandridge works for the Enforcement and Removal Operations 

(“ERO”) for the U.S. Immigration and Customs Enforcement (“ICE”), and even though “CMPP 

participants’ immigration cases remain under ICE ERO supervision,” he admits that “ICE ERO 

does not have any oversight over CMPP”—a challenged portion of the Act in this matter. See Ex. 

D at ¶¶ 1, 5–6. Thus, the information in Defendants’ Exhibit 7 is not tied to Texas’s challenges 

against the CMPP funds at issue in this case, and it does not answer any of the questions this Court 

asked in its October 20, 2023 order. See ECF No. 73. Hence, as Defendants have themselves 
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recognized in their objections to Texas’s Exhibits,1 such evidence is irrelevant because it does not 

relate to a fact of consequence in this case—much less, make that fact more or less probable. 

II. Defendants’ Exhibits 7, 8, 11, and 15 Are Needlessly Cumulative. 

In addition to irrelevance, this Court should exclude several of Defendants’ exhibits as 

needlessly cumulative. Even if evidence is relevant, courts may still exclude it “if its probative 

value is substantially outweighed by a danger of . . . needlessly presenting cumulative evidence,” 

among other things. Fed. R. Evid. 403. Evidence may be cumulative because it is “identical” or 

has a “similarity” to other evidence. See Wright v. Admin. Rev. Bd., United States Dep’t of Lab., 836 

F. App’x 248, 253 (5th Cir. 2020) (determining that district judge did not abuse its discretion 

denying admission of exhibits that were identical or similar to other previously admitted exhibits). 

Here, Defendants’ Exhibits 7, 8, 11, and 15 are needlessly cumulative because they are almost 

identical and extremely similar to the information provided in other declarations, and that 

redundancy substantially outweighs the minimal probative value such evidence provides. First, 

Defendants’ Exhibit 7 is needlessly cumulative because it provides littles probative value outside 

of its explanation that “ICE ERO’s involvement in CMPP is limited to providing CRCL with a list 

of potential participants from which CRCL draws to enroll individuals in the program.” Ex. D ¶ 5. 

And tellingly, that assertion merely repeats Defendants’ Exhibit 11 (i.e., the First Declaration of 

Peter Mina), which declares that “ICE provides the names of eligible participants to CRCL via an 

encrypted process solely for the purpose of the participants’ enrollment in CMPP.” See Ex. F at ¶ 

11. Because most of the probative value found in Defendants’ Exhibit 7 is merely repeated 

information from Defendants’ Exhibit 11, the cumulative nature of Defendants’ Exhibit 7 

substantially outweighs any of its limited probative value. Therefore, Defendants’ Exhibit 7 is 

needlessly cumulative. 

Second, Defendants’ Exhibit 8 is needlessly cumulative because, when it summarizes how the 

funds for CMPP are administered, see Ex. E at ¶¶ 5–13, it is simply repacking and repeated the 

 
1  See ECF No. 92 (objecting that an exhibit is irrelevant when “the information is not tied to 

CMPP funds”). 
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same general information as Defendants Exhibit 11, see Ex. G at ¶¶ 3–13 (summarizing how funds 

for the CMPP are implemented and obligated).  And because of its similarity to Defendants’ 

Exhibit 11, Defendants’ Exhibit 8 is needlessly cumulative. 

Third, Defendants’ Exhibit 11 and Defendants Exhibit 15 are needlessly cumulative because, 

outside of some minor updates to the information, these declarations represent the same declarants 

discussing the same information. For example, Defendants’ Exhibit 11 was signed and executed by 

the same declarant as Defendants’ Exhibit 4 and generally explains how the funding and 

administration for the CMPP program works—just like Defendants’ Exhibit 4. Compare Ex. G with 

Ex. C. The only real distinction between the two declarations is how current the information is—

especially given that Defendants’ Exhibit 11 was executed and signed five months before 

Defendants’ Exhibit 4. Compare Ex. F with Ex. C. Thus, Defendants’ Exhibit 11 is needlessly 

cumulative with Defendants’ Exhibit 4, and that unnecessary repetitiveness substantially 

outweighs the probative value of Defendants’ Exhibit 11. 

Fourth, and finally, Defendants’ Exhibit 15 is needlessly cumulative because it represents the 

same general information from the same declarant that reaches the same general opinions. Indeed, 

both Defendants’ Exhibit 15 and Defendants’ Exhibit 3 generally allege how an injunction against 

the entire Act “would present unprecedented challenges and disruptions.” Ex. G at ¶ 3; Ex. B at 

¶ 3. The only difference between Defendants’ Exhibit 15 that Defendants’ Exhibit 3 is that 

Defendants’ Exhibit 15 contains out of date information as it was signed and executed by the same 

declarant five months before Defendants’ Exhibit 3. Compare Ex. G with Ex. B. Therefore, because 

Defendants’ Exhibit 3 is merely an updated version of Defendants’ Exhibit 15, Defendants’ Exhibit 

15 is needlessly cumulative. 

III.     Defendants’ Exhibits 2, 3, 4, and 15 Constitute Improper Legal Conclusions and 
Improper Opinions. 

This Court should further exclude Defendants’ Exhibits 2, 3, 4, and 15 on the grounds that 

they constitute improper legal conclusions and improper speculative opinions. In general, a witness 

may testify to matters that are (1) “rationally based on the witness’s perception;” (2) “helpful to 
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clearly understanding the witness’s testimony or to determining a fact in issue; and (3) “not based 

on scientific, technical, or other specialized knowledge within the scope of Rule 702.” Fed. R. Evid. 

701. A witness may also testify to a matter only if “the witness has personal knowledge of the 

matter.” Fed. R. Evid. 602.  Thus, “under Rule 704(a), testimony that amounts to a legal 

conclusion is improper.” United States v. Keys, 747 F. App’x 198, 207 (5th Cir. 2018) (citing United 

States v. Williams, 343 F.3d 423, 435 (5th Cir. 2003)). And in general, “a non-expert witness may 

not offer legal conclusions.” United States v. Espino-Rangel, 500 F.3d 398, 400 (5th Cir. 2007) 

(emphasis omitted). 

Here, several of Defendants’ exhibits fall outside of that permissible scope of witness 

testimony because they attempt to make legal conclusions or speculate about the future. First, 

Defendants’ Exhibit 2 (i.e., the Declaration of Carol Miaskoff) constitutes an improper opinion, an 

improper legal conclusion, and a speculative declaration because it attempts to opine—without 

foundation—what the Pregnant Workers Fairness Act was “intended to address;” it provides no 

foundation or personal knowledge for its speculative assertion that “[m]any of the 

accommodations that workers will seek under the PWFA will be simple, like additional bathroom 

breaks or the ability to carry water with them while working;” it speculates that “the EEOC 

expects [such accommodations] will be granted easily and quickly;” and it further speculates that 

“the PWFA may reduce litigation costs by bringing greater certainty and allowing parties to avoid 

costly discovery.” See Ex. A at ¶¶ 5–6, 15. The speculative nature of these allegations becomes 

clear when Defendants’ Exhibit 2 also declares that “there is relatively little data on how many 

pregnant workers will require an accommodation or what the cost of a particular accommodation 

may be.” See Ex. A at ¶ 13. Thus, Defendants’ Exhibit 2 should be excluded on the grounds that it 

constitutes and improper opinion. 

Second, Defendants’ Exhibit 3 and Defendants’ Exhibit 15 contain improper legal conclusions, 

improper opinion, and speculative assertions. For instance, both Defendants’ Exhibit 3 and 

Defendants’ Exhibit 15 conclude that Texas’s requested relief “would present unprecedented 

challenges and disruptions.” Ex. G at ¶ 3; Ex. B at ¶ 3. Defendants’ Exhibit 3 specifically concludes 
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that “a judicial order that has the effect of precluding implementation of the entire 2023 Act would 

present enormous challenges and complications;” that “[a]n order that has the effect of precluding 

enforcement of the entire 2023 Act would also require the Federal government to cease 

performance and payments on the thousands of obligations already made with funds from the 2023 

Act that have not yet been expended;” and that “[s]uch an occurrence would have consequences 

for all of the parties to whom those funds have been obligated.” See Ex. B at ¶¶ 3, 11–13. Similarly, 

Defendants’ Exhibit 15 alleges that “[a]n injunction precluding enforcement of the entire 2023 Act 

would present unprecedented challenges and complications;” that “[i]t would result in an 

immediate laps of all FY 2023 appropriations in the Act;” that “Federal agency operations would 

be forced to shut down absent immediate Congressional action;” that “[i]n the event of an 

injunction against the entire 2023 Act, agencies would generally have to cease performance and 

payments on the thousands of obligations that agencies have already entered into in reliance on the 

budget authority provided in the 2023 Act;” and that “[v]arious entities likely have taken 

significant actions in reliance on the 2023 Act.” See Ex. G at ¶¶ 23–25. 

Importantly, however, all these allegations and conclusions in Defendants’ Exhibit 3 and 

Defendants’ Exhibit 15 are an attempt to engage in legal conclusions on the balance of the equity 

factors, and they merely speculate as to theoretical future possibilities without some indication that 

such possibilities have even played out in the past. After all, Defendants’ Exhibit 15 explicitly states 

that such a lapse “would be the first ever lapse in appropriations part-way through the 

implementation of an appropriations act that provided funding for the entire fiscal year.” See Ex. 

G at ¶ 23. And because “[p]redicting future . . . costs does require a specialized knowledge[] and 

is therefore impermissible lay testimony,” Pendarvis v. Am. Bankers Ins. Co. of Fla., 354 F. App’x 

866, 869 n.3 (5th Cir. 2009), this Court should exclude Defendants’ Exhibit 3 and Defendants’ 

Exhibit 15 as improper law opinion. Further, should Defendants attempt to offer Ms. Kinneen’s 

opinions as expert opinions, this Court should exclude it because there would be a total lack of 

disclosure as required by Fed. R. Civ. P. 26(b), and the declaration includes no valid methodology 
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that would support admissibility under Fed. R. Evid. 702. See Daubert v. Merrell Dow Pharms., Inc., 

509 U.S. 579, 593 (1993). 

Conclusion 

For these reasons, the Court should exclude Defendants’ exhibits 2, 3, 4, 7, 8, 11, and 15 on 

the grounds that they are inadmissible under the Federal Rules of Evidence. 

 

 

 

Dated November 20, 2023. Respectfully submitted. 

Ken Paxton 

Attorney General  

Brent Webster 

First Assistant Attorney General 

Grant Dorfman 

Deputy First Assistant Attorney General 

RALPH MOLINA 

Deputy Attorney General for Legal Strategy 

 

Office of the Attorney General of Texas 

P.O. Box 12548, Capitol Station 

Austin, Texas 78711-2548 

(512) 463-2100 

 

Ryan Walters 

Chief, Special Litigation Division 

Texas Bar No. 240105085  

 

/s/ Ethan Szumanski  

Ethan Szumanski 

Special Counsel 

Texas Bar No. 24123966 

ethan.szumanski@oag.texas.gov 

Texas Public Policy Foundation 

901 Congress Ave. 

Austin, Texas 78701 

(512) 472-2700 

 

Robert Henneke 

Texas Bar No. 24026058 

rhenneke@texaspolicy.com 

Chance Weldon 

Texas Bar No. 24076767 
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Texas Bar No. 24046444 
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Case 5:23-cv-00034-H   Document 93   Filed 11/20/23    Page 7 of 8   PageID 1201



8 

 

Nate Curtisi 

Arizona Bar No. 033342 

ncurtisi@texaspolicy.com 

 

COUNSEL FOR THE STATE OF TEXAS 

 

Certificate of Service 

I certify that on November 20, 2023, this motion to exclude was filed through the Court’s 

CM/ECF system, which served it upon all counsel of record. 

/s/ Ethan Szumanski  

Ethan Szumanski 
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IN THE UNITED STATES DISTRICT COURT  
FOR THE NORTHERN DISTRICT OF TEXAS 

 

STATE OF TEXAS, 
Plaintiff,  

v.  
MERRICK GARLAND, in his official capacity as 
Attorney General, et al., 

Defendants. 

  
 
 

Case No. 5:23-cv-00034-H 
 
 
  

 

 
 
 

   
 

DECLARATION OF CAROL R. MIASKOFF 
 

 
 Pursuant to 28 U.S.C. § 1746, I, Carol R. Miaskoff, declare the following to be a true 

and correct statement of facts: 

1. I have been an employee of the U.S. Equal Employment Opportunity Commission 

(EEOC) continuously since November of 1992.  In June of 2021, I was appointed by the 

EEOC Chair to serve as the Legal Counsel, heading the agency’s Office of Legal 

Counsel, a position I previously held in an acting capacity beginning in February of 2021. 

From November 2017 until February 2021, I was an Associate Legal Counsel, and before 

that I served in a number of supervisory roles in the Office of Legal Counsel, including 

Acting Associate Legal Counsel; Assistant Legal Counsel for the Title VII, ADEA, and 

EPA Division; and Assistant Legal Counsel for the Coordination Division.1 

2. One of the responsibilities of the Office of Legal Counsel is to coordinate the process of 

promulgating agency regulations, a process that includes, among other things, drafting of 

proposed regulations, publication in the Federal Register of notices of proposed 

 
1 In my titles, “Title VII” refers to Title VII of the Civil Rights Act of 1964, “ADEA” refers to the Age 
Discrimination in Employment Act of 1967, and “EPA” refers to the Equal Pay Act of 1963.  
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rulemaking, and review and analysis of public comments in connection with formulating 

a final rule. 

3. The Pregnant Workers Fairness Act (PWFA) was signed into law on December 29, 2022, 

and became effective on June 27, 2023. The PWFA specifically requires the EEOC to 

promulgate regulations to implement the Act.2 In 2023, as Legal Counsel, I oversaw the 

drafting and publication of a notice of proposed rulemaking (NPRM) to implement the 

PWFA. The NPRM was published in the Federal Register on August 11, 2023.3 

4. Among other provisions, the PWFA makes it unlawful for a covered entity to “not make 

reasonable accommodations to the known limitations related to pregnancy, childbirth, or 

related medical conditions of qualified employee, unless such covered entity can 

demonstrate that the accommodation would impose an undue hardship on the operation 

of the business of such covered entity.”4 

5. The PWFA was intended to address gaps in the coverage of other federal statutes, 

including Title VII of the Civil Rights Act of 1964 (Title VII), as amended by the 

Pregnancy Discrimination Act of 1978.5 Title VII protects employees from 

discrimination based on sex, including “pregnancy, childbirth, or related medical 

conditions,” and requires that “women affected by pregnancy, childbirth, or related 

medical conditions shall be treated the same for all employment-related purposes, 

including receipt of benefits under fringe benefit programs, as other persons not so 

affected but similar in their ability or inability to work.”6 Under Title VII, among other 

 
2 42 U.S.C. § 2000gg-3(a). 
3 Regulations To Implement the Pregnant Workers Fairness Act, 88 Fed. Reg. 54,714, (proposed Aug. 11, 2023) (to 
be codified at 29 CFR pt. 1636) [hereinafter PWFA NPRM]. 
4 42 U.S.C § 2000gg-1(1).  
5 H.R. Rep. No. 117–27, pt.1, at 14–16 (2021) (describing court rulings under Title VII and the Supreme Court's 
decision in Young v. United Parcel Serv., Inc., 575 U.S. 206 (2015)).  
6 42 U.S.C. § 2000e(k). 
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protections, an employee affected by pregnancy, childbirth, or related medical conditions 

is entitled to accommodations under certain circumstances.7 The NPRM and other EEOC 

documents discuss how Title VII and the PWFA can overlap, or not, depending upon the 

circumstances.8  

6. The NPRM also explains how the EEOC expects the process for a reasonable 

accommodation will work under the PWFA. First, under the proposed rule, a worker will 

make a request to their employer.9 Many of the accommodations that workers will seek 

under the PWFA will be simple, like additional bathroom breaks or the ability to carry 

water with them while working. If the accommodation is a simple one, the EEOC expects 

it will be granted easily and quickly. If the employer needs more information, the worker 

and the employer can engage in the “interactive process,” which is a term from the 

Americans with Disabilities Act.10 The interactive process is an informal exchange of 

information to help the worker and the employer figure out a reasonable 

accommodation.11 The employer does not have to provide the accommodation if it would 

cause an undue hardship.12    

7. To the extent a worker believes after engaging in the interactive process that the 

employer has failed to provide a reasonable accommodation, a worker may file a charge 

with the EEOC. Section 10413 sets out that the PWFA uses the same charge procedures as 

 
7 See, e.g., Young v. United Parcel Serv., Inc., 575 U.S. 206, 229 (2015).  
8 PWFA NPRM, 88 Fed. Reg. at 54,714-15; EEOC, What You Should Know about the Pregnant Workers Fairness 
Act, Q. 3 & 7, available at https://www.eeoc.gov/wysk/what-you-should-know-about-pregnant-workers-fairness-act; 
EEOC, Enforcement Guidance on Pregnancy Discrimination, I(C) (June 25, 2015), available at 
https://www.eeoc.gov/laws/guidance/enforcement-guidance-pregnancy-discrimination-and-related-issues. 
9 PWFA NPRM, 88 Fed. Reg. at 54,722.  
10 42 U.S.C. § 2000gg(7); PWFA NPRM, 88 Fed. Reg. at 54,735. 
11 PWFA NPRM 88 Fed. Reg. at 54,735 (setting out possible steps for the interactive process under the PWFA).  
12 42 U.S.C. § 2000gg-1(1). 
13 42 U.S.C. § 2000gg-2(a)(1). 
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Title VII. Thus, under the PWFA, a worker can file a charge with the EEOC, the EEOC 

will provide the employer notice of the charge being filed, and the EEOC will use the 

same steps it uses to process a Title VII charge.   

8. As a result of the overlap between Title VII and the PWFA, a worker may file a charge 

under either or both statutes based on the same set of facts. Such charges would use the 

procedures set out in Title VII, which, as noted in paragraph 7 above, the PWFA 

incorporates by reference. Likewise, should a lawsuit be filed based upon one of these 

charges – under Title VII, the PWFA, or both statutes – the procedures in Title VII, as 

adopted by the PWFA,14 would apply there as well. 

9. As stated in the NPRM, the Office of Management and Budget’s (OMB) Office of 

Information and Regulatory Affairs (OIRA) determined that the rulemaking was 

significant for purposes of Executive Order (E.O.) 12866. Therefore, the EEOC 

completed and included in the NPRM an Initial Regulatory Impact Analysis (IRIA) as 

required by E.O. 12866 and E.O. 13563, as amended by E.O. 14094.15   

10. In completing the IRIA, the EEOC adhered to the requirements of Executive Orders 

12866 and 13563 and OMB Circular A-4,16 and followed OIRA’s published guidelines 

for completing a regulatory impact analysis.17  

 
14 Section 706(f) of Title VII, 42 U.S.C. § 2000e-5(f), governs when a civil action may be filed by an aggrieved 
person, the EEOC, or the Attorney General, and section 104(a)(1) of the PWFA, 42 U.S.C. § 2000gg-2(a)(1), 
incorporates the powers, remedies, and procedures provided in various sections of Title VII, including section 706. 
15 PWFA NPRM, 88 Fed. Reg. at 54,750. 
16 Circular A-4, “Regulatory Analysis,” (September 17, 2003), available at: https://www.whitehouse.gov/wp-
content/uploads/legacy_drupal_files/omb/circulars/A4/a-4.pdf. 
17 Circular A-4, “Regulatory Impact Analysis: A Primer” (August 15, 2011), available at 
https://www.whitehouse.gov/wp-content/uploads/legacy_drupal_files/omb/inforeg/inforeg/regpol/circular-a-
4_regulatory-impact-analysis-a-primer.pdf. 
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11. In light of Circular A-4’s admonition that a good analysis is transparent and provides 

specific references to all sources of data,18 the EEOC’s IRIA as included in the NPRM 

featured over one hundred footnotes providing citations to sources and further 

explanations of methodology. 

12. The IRIA estimates the costs of employers providing accommodations, but also notes that 

these cost estimates may be overstated for a variety of reasons.19 For example, the 

analysis states that “[t]hese figures are almost certainly overestimates of the costs 

imposed by the rule, in part because some of the accommodations required by the 

proposed rule and underlying statute are already required under the ADA [Americans 

with Disabilities Act] and Title VII and some employers voluntarily provide 

accommodations. Due to a lack of data, however, the Commission was unable to account 

for this overlap in the above analysis.”20 The IRIA does not purport to estimate the “[t]he 

extent of the regulatory burden, if any, that the Pregnant Workers Fairness Act (PWFA) 

has imposed on Texas, such as costs Texas has incurred or actions Texas has taken in 

preparation for the PWFA becoming effective and being implemented.”21  

13. As the IRIA made clear, there is relatively little data on how many pregnant workers will 

require an accommodation or what the cost of a particular accommodation may be; for 

example, the NPRM states that “not all individuals who become pregnant will need a 

reasonable accommodation. Because there is very little research on the proportion of 

 
18 Circular A-4, “Regulatory Analysis,” p. 3. 
19 PWFA NPRM, 88 Fed. Reg. at 54,763-64. 
20 Id. at 54,764. 
21 Notice of Consolidation with Trial on the Merits at 2, Texas v. Garland, No. 5:23-CV-034-H, ECF No. 73 (Oct. 
20, 2023). 
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pregnant workers who need workplace accommodations, the Commission has generated a 

ranged estimate.”22  

14. With respect to the cost of an accommodation, the NPRM notes that “[s]ome of these 

accommodations, especially additional rest or bathroom breaks and provision of a stool 

or chair, are expected to impose minimal or no additional costs on the employer. Certain 

other types of accommodations, such as allowing the employee to avoid heavy lifting or 

exposure to certain types of chemicals, may be easy to provide in some jobs but more 

difficult to provide in others, necessitating temporary restructuring of responsibilities or 

transfer to a different position.”23 The NPRM further states that “[t]he Commission was 

unable to find any data on the average cost of reasonable accommodations related 

specifically to pregnancy, childbirth, or related medical conditions. The Commission has 

therefore relied on the available data on the cost of accommodations for individuals with 

disabilities for purposes of this analysis.”24 

15. Finally, the PWFA may reduce litigation costs by bringing greater certainty and allowing 

parties to avoid costly discovery. As the NPRM states, “by clarifying the rules regarding 

accommodations for pregnant workers, the PWFA and the proposed rule will decrease 

the need for litigation regarding accommodations under the PWFA. To the extent that 

litigation remains unavoidable in certain circumstances, the PWFA and the proposed rule 

are expected to eliminate the need to litigate whether the condition in question is a 

‘disability’ under the ADA, and to limit discovery and litigation costs that arise under 

 
22 PWFA NPRM, 88 Fed. Reg. at 54,758. 
23 Id. at 54,759. 
24 Id. 
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Title VII regarding determining if there are valid comparators, thus streamlining the 

issues requiring judicial attention.”25 

16. The IRIA is not the agency’s final assessment of the economic impact of the PWFA. The 

EEOC included a request for public comment on any aspect of the IRIA, as well as 

multiple specific requests for comments on a variety of topics, including requests for any 

existing data quantifying the proportion of pregnant workers who need workplace 

accommodations,26 for any existing data quantifying the average cost of accommodations 

related to pregnancy, childbirth, or related medical conditions,27 and whether the 

estimates of time needed for an employer to perform compliance activities to implement 

the PWFA’s requirements are accurate.28 

 
25 Id. at 54,754 
26 Id. at 54,758. 
27 Id. at 54,760. 
28 Id. 
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17. In response to the NPRM, the EEOC received over 100,000 public comments, some of 

which addressed aspects of the IRIA. The EEOC is currently reviewing and analyzing the 

comments in anticipation of drafting a final rule, which will include an updated 

regulatory impact analysis informed by those comments. The rule will require a vote of 

the Commission before it becomes final.  

I declare under penalty of perjury that the foregoing is true and correct to the best of my 

knowledge and belief. 

 

Executed this 1st day of November, 2023. 

 
 
 
________________________________________ 
CAROL R. MIASKOFF 
Legal Counsel 
Office of Legal Counsel 
U.S. Equal Employment Opportunity Commission 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

STATE OF TEXAS, 

Plaintiff,  

v.  

MERRICK GARLAND, in his official capacity as 
Attorney General, et al., 

Defendants. 

  
 
 

Case No. 5:23-cv-00034-H 
 
 
   

 

 
 

DECLARATION OF PETER MINA 
 

I, Peter Mina, pursuant to 28 U.S.C. § 1746 and based upon my personal knowledge, and 

documents and information made known or available to me from official records and reasonably relied 

upon in the course of my employment, hereby declare as follows:  

1. I am the Deputy Officer for Programs & Compliance at the Office for Civil Rights 

and Civil Liberties (“CRCL”) for the U.S. Department of Homeland Security (“DHS” or “the 

Department”).  I have been employed by CRCL in this position since 2019.  I previously served as 

Chief of the Labor and Employment Law Division (“LELD”) in the Office of the Principal Legal 

Advisor for U.S. Immigration and Customs Enforcement (“ICE”) since February 2013.  In 

connection with this matter, I previously prepared and signed a declaration dated May 3, 2023. 

2. I am familiar with the development of the Alternatives to Detention Case 

Management Pilot Program (“CMPP”), the administration of the program, its requirements for 

enrollees, and the current status of its funding and enrollment.  CMPP was created by the 2021 

Appropriations Act to provide voluntary case management and other services to non-detained 

noncitizens enrolled in ICE’s Alternatives to Detention (“ATD”) program.  CMPP is managed by a 

National Board and chaired by the Officer for Civil Rights and Civil Liberties.  The National Board 

is responsible for awarding funds to eligible local governments and nonprofit organizations to 
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provide case management services.  It is comprised of nonprofits with experience providing and 

evaluating case management programs for immigrants, asylees, and refugees.  

Case Management Pilot Program Enrollment and Funding 

3. To date, CMPP has enrolled 138 noncitizens in Texas.  However, not all enrollees 

remain in Texas.  At least two CMPP participants have left Texas, either moving to another state or 

returning to their country of citizenship.  The number of active participants in CMPP in Texas is 

therefore less than 138.  

4. CMPP is a voluntary program and there is no requirement to participate in CMPP.  

Further, there is no requirement for a noncitizen to remain in Texas once they enroll in CMPP.  

However, if an individual chooses to participate in CMPP and receives services through CMPP, he 

or she must reside in the geographic location served by the relevant nonprofit subrecipient.  For 

example, to receive CMPP services from BakerRipley, the Houston CMPP service provider, the 

CMPP participant must reside in the Houston area.  Similarly, to receive CMPP services from the 

International Rescue Committee, the New York CMPP service provider, the CMPP participant must 

reside in the New York area. 

5. The National Board has not awarded any subgrants from the CMPP funding from 

the Consolidated Appropriations Act, 2022.  CRCL expects the National Board to make awards on 

November 17, 2023, barring any unforeseen circumstances.   

6. The National Board’s subgrant awards to subrecipients do not automatically renew. 

Instead, to be awarded funds, nonprofit organizations and local governments must apply anew 

following each NOFO and the National Board’s subsequent solicitation of applications.  This 

affords different nonprofit organizations and local governments the opportunity to be considered 

for the program each time new CMPP funding is made available.  Annually, the CMPP National 

Board engages in the funding process which includes, inter alia, the Board’s review of applications 
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from sub-recipients throughout the United States.  The National Board assesses each application on 

its merits.  Subgrants to existing CMPP providers will not be automatically renewed.  Also, the fact 

that nonprofit organizations in New York and Texas received funds from the 2021 Appropriations 

Act does not mean that nonprofit organizations in those states will necessarily receive subgrants in 

the future.  There is no obligation to provide future funding from the 2022 or 2023 Appropriations 

Acts to past recipients.  

7. CRCL has initiated drafting of the Notice of Funding Opportunity (“NOFO”) for 

the Fiscal Year 2023 funds with the expectation that it will be published by March 1, 2024.  To date, 

the application process has not formally commenced.  Accordingly, Fiscal Year 2023 funds have not 

been awarded to the National Board.  Similarly, Fiscal Year 2023 funds have not been awarded by 

the National Board to any subrecipients. 

Under penalty of perjury, pursuant to 28 U.S.C. § 1746, I declare the foregoing is true and 

correct to the best of my knowledge and belief.  

 

Dated the 31st day of October 2023.  

 

_________________________ 
Peter Mina  
Deputy Officer for Programs & 
Compliance  
Office for Civil Rights and Civil Liberties 
2707 Martin Luther King, Jr. Avenue, SE 
Washington, D.C. 20528 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

STATE OF TEXAS, 

Plaintiff,  

v.  

MERRICK GARLAND, in his official capacity as 
Attorney General, et al., 

Defendants. 

  
 
 

Case No. 5:23-cv-00034-H 
 
 
   

 

 
 

DECLARATION OF PETER MINA 
 

I, Peter Mina, pursuant to 28 U.S.C. § 1746 and based upon my personal knowledge, and 

documents and information made known or available to me from official records and reasonably relied 

upon in the course of my employment, hereby declare as follows:  

1. I am the Deputy Officer for Programs & Compliance at the Office for Civil Rights 

and Civil Liberties (“CRCL”) for the U.S. Department of Homeland Security (“DHS” or “the 

Department”).  I have been employed by CRCL in this position since 2019.  I previously served as 

Chief of the Labor and Employment Law Division (“LELD”) in the Office of the Principal Legal 

Advisor for U.S. Immigration and Customs Enforcement (“ICE”) since February 2013.  

2. I am familiar with the development of the Alternatives to Detention Case 

Management Pilot Program (“CMPP”), the administration of the program, and its current status.  

CMPP was created in 2021 to provide voluntary case management and other services to non-

detained noncitizens enrolled in ICE’s Alternatives to Detention (“ATD”) program.  CMPP is 

managed by a National Board and chaired by the Officer for Civil Rights and Civil Liberties.  The 

National Board is responsible for awarding funds to eligible local governments and nonprofit 

organizations to provide case management services.  It is comprised of nonprofits with experience 

providing and evaluating case management programs for immigrants, asylees, and refugees.  
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Case Management Pilot Program  

3. As part of the 2021 Consolidated Appropriations Act (the “2021 Appropriations 

Act”), Pub. L. No. 116-260, 134 Stat. 1182, 1449 (2020), Congress directed DHS to create CMPP 

and appropriated $5 million in funding for the program.  Under CMPP, grants are awarded to 

selected nonprofit organizations and local governments to provide voluntary case management 

services to noncitizens enrolled in ICE’s ATD program.   

4. Under the 2021 Appropriations Act, the funds appropriated for CMPP are 

transferred to the Federal Emergency Management Agency (“FEMA”), but must be administered by 

the National Board.  The National Board is composed of three nonprofit organizations – Church 

World Service, Catholic Charities USA, and Center for Migration Studies – and DHS’s Officer for 

Civil Rights and Civil Liberties, who is the chair of the National Board.  From January 2022 through 

April 2023, I served as Senior Official Performing the Duties of the Officer for Civil Rights and 

Civil Liberties and as Chair of CMPP National Board. 

5. Prior to awarding CMPP funds, FEMA issues a Notice of Funding Opportunity 

(“NOFO”) to which the National Board has 30 days to apply.  Consistent with requirements of the 

2021 Consolidated Appropriations Act that the National Board administer and award CMPP funds 

to subrecipients, see 134 Stat. at 1449, only the National Board is eligible to apply for the funds 

described in the NOFO.  

6. Once the National Board is awarded CMPP funds from FEMA, the National Board 

posts a solicitation inviting subrecipients to apply.  Potential subrecipients consist of nonprofit 

organizations and local governments.  Subrecipient applicants must identify the geographic area 

where they will provide services in their application, and, if selected, the subrecipient must perform 

its services within that identified geographic area. 
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7. Upon receiving applications from potential subrecipients in response to its 

solicitation, the National Board considers the applications, votes on the nonprofit organizations or 

local governments to receive funding and the amount of the funding, and disburses the funding to 

the selected subrecipients.  The funding to selected subrecipients is called a subgrant.  Each Board 

member has one equal vote, and the designees for the three nonprofit organizations on the Board 

exercise their independent judgment when casting their votes.  Decisions are made by majority vote.  

Therefore, if the three nonprofit organizations on the Board vote to award a subgrant to a certain 

subrecipient, the award will be made to that subrecipient.  

8. The National Board’s subgrant awards to subrecipients do not automatically renew, 

but instead must be applied for and awarded following each NOFO and the National Board’s 

subsequent solicitation of applications.  This affords different nonprofit organizations and local 

governments the opportunity to be considered for the program each time new CMPP funding 

issues.  The National Board assesses each application on its merits. 

9. The NOFO for the fiscal year 2021 CMPP funds was issued by FEMA on June 28, 

2022.  In July 2022, the National Board applied for the $5 million allocated to CMPP for fiscal year 

2021 and, on September 1, 2022, received the $5 million grant.  Thereafter, the National Board 

invited nonprofit organizations and local governments to apply for that 2021 grant money through a 

solicitation that posted on September 19, 2022.  Exh. A.  Applications were due October 19, 2022.  

10. On November 30, 2022, the National Board selected BakerRipley, a nonprofit 

organization in Houston, Texas, to receive a subgrant of more than $2 million of the funds allocated 

to CMPP for the fiscal year 2021.  See Exh. B.  Additionally, on the same date, the National Board 

also selected the International Rescue Committee New York (“IRC”), a nonprofit organization in 

New York, New York, to receive a subgrant of more than $2 million.  See Exh. C.  As set forth 

above in paragraph 7, neither the subgrant to BakerRipley nor the subgrant to IRC will be 
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automatically renewed.  Also, the fact that nonprofit organizations in Texas and New York received 

funds from the 2021 Appropriations Act does not mean that nonprofit organizations in those states 

will necessarily receive subgrants in the future. 

11. Any individual enrolled in ATD is eligible to participate in CMPP.  ICE provides the 

names of eligible participants to CRCL via an encrypted process solely for the purpose of the 

participants’ enrollment in CMPP.  CRCL randomizes the names and protects personal identifiable 

information before sending this information to the subrecipient program.  Using the information 

CRCL provided, BakerRipley began contacting potential CMPP participants in April 2023, and IRC 

plans to do the same in May 2023.   

12. Congress appropriated an additional $15 million for CMPP in the Consolidated 

Appropriations Act, 2022, Pub. L. No. 117-103, 136 Stat. 49, 312 (2022), and an additional $20 

million for CMPP in the Consolidated Appropriations Act, 2023, Pub. L. No. 117-328, 136 Stat. 

4459, 4726 (2022).  The National Board has not solicited applications for grants or awarded any 

grants of the money allocated to CMPP under the Consolidated Appropriations Act, 2022, or the 

Consolidated Appropriations Act, 2023.   

13. CMPP provides needed case management services to noncitizens who qualify for 

participation in the program, including, but not limited to, trafficking screening, legal and cultural 

orientation, referrals to social services, mental health services, and for individuals who will be 

removed, reintegration services.      
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Under penalty of perjury, pursuant to 28 U.S.C. § 1746, I declare the foregoing is true and 

correct to the best of my knowledge and belief. 

Dated the __3rd__day of May 2023

____________________________________ 
Peter Mina
Deputy Officer for Programs & 
Compliance 
Office for Civil Rights and Civil Liberties
2707 Martin Luther King, Jr. Avenue, SE
Washington, D.C. 20528
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CERTIFICATE OF SERVICE 
 
 I hereby certify that on May 4, 2023, I electronically filed the foregoing paper with the Clerk 

of Court using this Court’s CM/ECF system, which will notify all counsel of record of such filing. 

/s/Courtney D. Enlow   
COURTNEY D. ENLOW  
Senior Trial Counsel 
United States Department of Justice 
Civil Division, Federal Programs Branch 
1100 L Street, N.W. 
Washington, D.C. 20005 
Tel: (202) 616-8467 
Fax: (202) 616-8470 
Email: courtney.d.enlow@usdoj.gov 
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