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Identity and Interest of Amicus Curiae 

 The State of Texas has a fundamental interest in the enforcement of its laws. 

That interest is directly affected by the questions presented in this case concerning 

the application of Texas’s attorney immunity to a non-lawyer defendant who seeks 

to cloak corporate conduct with immunity that is reserved to attorneys. Texas’s 

sovereign interest in enforcing the Texas Medicaid Fraud Prevention Act 

(TMFPA)1 would be eviscerated if every entity that engages in a course of conduct 

that violates the TMFPA could impute its in-house lawyers’ rights to assert attorney 

immunity to the company’s own actions.   

 

 

 

 

 

  

 
1 As amended on September 1, 2023, the Texas Medicaid Fraud Prevention Act is now known as 
the Texas Health Care Program Fraud Prevention Act. This brief refers to the statute as the 
TMFPA, as it was titled when the lawsuit was filed.   
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Summary of the Argument 

Planned Parenthood Federation of America’s (PPFA) claim to attorney 

immunity should never have reached summary judgment—let alone this Court—

because it failed to plead this affirmative defense. This Court should reject Plaintiffs’ 

belated claim to this defense. First, this Court is bound by the Texas Supreme 

Court’s application of attorney immunity, and PPFA cites no cases extending such 

immunity to a non-lawyer, non-law firm defendant. Second, endorsing PPFA’s 

theory of immunity would undermine the Texas Supreme Court’s circumspect 

application of attorney immunity and lodge in this Court’s docket a flood of disputes 

on the application of attorney immunity to every Medicaid provider who employs in-

house counsel. Moreover, the Court should be hesitant to find that PPFA is entitled 

to attorney immunity when it adopts contradictory positions on its relationship to its 

own lawyers in a haphazard attempt to avoid liability for its own conduct. 

Background 

The State of Texas intervened in the case below and filed a civil law 

enforcement action under the Texas Medicaid Fraud Prevention Act (TMFPA) to 

recover millions of taxpayer dollars paid to Planned Parenthood that the organization 

was not entitled to receive and retain. The background facts are outlined in the 
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district court’s detailed order on summary judgment; here, Texas highlights only the 

points most pertinent to the issues on appeal and to this amicus.  

For the first time on appeal, PPFA claims it is entitled to attorney immunity 

for its involvement in the unlawful conduct alleged in this case. At the trial court, 

PPFA contended its attorneys—employed within PPFA’s Litigation & Law (L&L) 

department in PPFA’s larger Chief Experience Officer division—could not be liable 

for violations of the TMFPA or False Claims Act on the basis that they gave legal 

advice to the Planned Parenthood Affiliates. ROA.10957; see also Dkt. 475-3 at 870.2 

But at no point did PPFA contend that attorney immunity applied to PPFA itself. 

See, e.g., ROA.11234 (“[A] lawyer providing advice within the scope of her client 

representation cannot be held liable by a third party for actions the client takes based 

on that advice.” (emphasis added)). Nor did the trial court imply as much; it 

explained that Plaintiffs’ claims do not attach personal liability to the individual L&L 

lawyers. Dkt. 554 at 43. The Court determined that PPFA could be liable for 

Relator’s implied false certification and conspiracy claims if PPFA employees 

“‘were acting within the scope of their authority and for the purpose of benefitting’ 

 
2 As it is not a party to the appeal, the State of Texas does not have access to the sealed record on 
appeal. Because Texas is a party below, it cites to the sealed materials here by their docket number.  
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PPFA.” Dkt. 554 at 43 (quoting United States v. Hangar One, Inc., 563 F.2d 1155, 

1158 (5th Cir. 1977)).  

Attorney immunity is an affirmative defense under Texas law, see Kelly v. 

Nichamoff, 868 F.3d 371, 374 (5th Cir. 2017), which PPFA has waived, see In re 

Deepwater Horizon, 857 F.3d 246, 251 (5th Cir. 2017) (holding that arguments not 

raised in the district court are waived); see also Loja-Lema v. Holder, 40 F. App’x 931, 

933 (5th Cir. 2010) (holding that the Court “lack[s] jurisdiction to consider the 

arguments that have been raised for the first time on appeal”); Johnson v. Johnson, 

385 F.3d 503, 516 n.7 (5th Cir. 2004) (describing the general rule “that affirmative 

defenses not raised in the answer are ordinarily deemed waived”). This Court should 

not now entertain PPFA’s untimely claim. Regardless, attorney immunity does not 

protect PPFA from liability under the TMFPA; holding otherwise would render 

Texas’s enforcement power under the TMFPA meaningless.  

Argument 

I. Attorney Immunity Does Not Shield PPFA From Liability for Its 
Strategic Decision to Violate the TMFPA. 

 
PPFA’s conduct cannot be cloaked with immunity simply because it employs 

in-house counsel. PPFA insists it should be afforded the same immunity that applies 

to a law firm and sounds the alarm that its “lawyers are at risk of being required to 

stand trial.” PPFA Br. at 18, 33. Of course, PPFA is not a law firm; its lawyers are 
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not defendants; and PPFA does not cite any cases expanding Texas’s attorney 

immunity to a corporate defendant like itself. This Court should decline the 

invitation to do so now.  

With limitations, attorney immunity exists to protect practicing attorneys and 

law firms from liability to third parties for actions taken in the course of representing 

a client. Attorney immunity allows lawyers “to practice their profession, to advise 

their clients and interpose any defense or supposed defense, without making 

themselves liable for damages.” Haynes & Boone, LLP v. NFTD, LLC, 631 S.W.3d 

65, 73 (Tex. 2021) (quoting Cantey Hanger, LLP v. Byrd, 467 S.W.3d 477, 481 (Tex. 

2015)). Even so, attorney immunity does not immunize attorney conduct simply 

because a lawyer’s “activity may advance a client’s . . . goals.” See Landry’s, Inc. v. 

Animal Legal Def. Fund, 631 S.W.3d 40, 52 (Tex. 2021) (cleaned up). And attorney 

immunity does not insulate a non-lawyer, non-law firm defendant’s activities. 

The Texas Supreme Court has “carefully drawn” the boundaries of what 

conduct is insulated by attorney immunity. See id. at 53. In Landry’s, a case relied 

upon by PPFA (PPFA Br. at 24, 37), the Supreme Court declined to extend attorney 

immunity to a nonprofit organization—an animal rights organization founded by 

attorneys—that “operate[d] as a private law firm.” Id. at 44, 51 n.12 (internal 

quotation marks omitted). This holding’s significance is buttressed by the fact that 
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the lower court had recognized attorney immunity to extend to the nonprofit 

organization; yet the Texas Supreme Court declined to extend that protection to it 

on appeal. See Landry's, Inc. v. Animal Legal Def. Fund, 566 S.W.3d 41, 60–61 (Tex. 

App.—Houston [14th Dist.] 2018). This Court should similarly decline to extend 

Texas’s attorney immunity to PPFA because doing so would strain its application 

beyond the parameters of what the Texas Supreme Court has recognized.  

To start, PPFA is not a law firm. PPFA insists that L&L is a “captive” law 

firm but fails to define what a captive law firm is and how L&L meets that standard. 

See PPFA Br. at 16. Perhaps that is because L&L is simply PPFA’s in-house lawyers. 

L&L attorneys are employed by PPFA. PPFA Br. at 21. PPFA pays for all costs 

incurred by L&L during its representation of Planned Parenthood affiliate entities. 

ROA.10325. And those Affiliates must meet conditions of membership, “undergo a 

regular and thorough accreditation process,” and PPFA committee membership is 

“made up of affiliate CEOs, affiliate board leaders, and PPFA board directors.” 

ROA.8335–37. PPFA, including its attorney-employees in L&L, and the Affiliates all 

work towards the same PPFA mission. ROA.10324–25. According to PPFA, it is 

“made up of, and partially controlled by, [its] independent members.” ROA.8346. 

L&L does not embark upon the representation of an Affiliate without considering 

the effect on the Planned Parenthood “federation” as a whole. ROA.10325. And 
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L&L only provides legal advice to Planned Parenthood entities. L&L’s 

representative matters are deliberately and entirely motivated by PPFA’s 

organizational interests and priorities. In sum, the Affiliates and L&L are part and 

parcel of PPFA.  

Despite all this, PPFA has strenuously defended itself by asserting that PPFA 

does not exercise control over L&L, thereby precluding a finding of liability against 

PPFA. PPFA Br. at 7–8; ROA.11242 (insisting that “Plaintiffs wrongly conflate L&L 

with PPFA”). Yet, despite the purported separateness PPFA claims to enjoy from 

L&L, PPFA asks this Court to apply L&L attorneys’ common law immunity to itself. 

Br. at 3. PPFA cannot have its cake and eat it too. If, as PPFA claims, L&L is truly 

separate from PPFA, then PPFA has no claim to any defense an attorney could raise 

on his own behalf. Despite PPFA’s assertions on appeal, attorney immunity simply 

has no place here because PPFA is not a law firm and cannot retain law firm defenses. 

This case instead presents a straightforward application of the Court’s 

precedent regarding corporate-employee liability. Corporate employees’ conduct 

forms the basis for corporate liability if the “employees were acting within the scope 

of their authority and for the purpose of benefitting the corporation.” Hangar One, 

Inc., 563 F.2d at 1158. PPFA makes no effort to rebut the application of Hangar to 

this case, despite Plaintiffs’ citation to it at summary judgment and the district 
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court’s reliance on it in its summary judgment order. Compare PPFA Br., with 

ROA.10458 and Dkt. 554 at 43. PPFA does not dispute that L&L attorneys were 

acting within the scope of their authority to PPFA, see, e.g., PPFA Br. at 3, nor does 

it contest that L&L acted to benefit PPFA. See generally PPFA Br. Indeed, that L&L 

must act for the purpose of benefitting PPFA is well established. Supra 5-6.  

To find in favor of PPFA would require this Court to “expand Texas law in 

ways Texas courts have yet to do.” Kelly, 868 F.3d at 377. PPFA “bears the burden 

of establishing entitlement to the [attorney immunity] defense.” Id. at 375. It cannot 

meet this burden, because the Texas Supreme Court has explicitly declined to extend 

attorney immunity to nonprofit organizations. See Landry's, Inc., 631 S.W.3d at 51 

n.12. PPFA cites no case applying attorney immunity to an entity that allows its 

salaried employee-attorneys to provide advice to other (purportedly) separate 

entities. The Court should decline PPFA’s invitation to extend attorney immunity 

to its corporate conduct.  

II. Texas’s Authority to Enforce the TMFPA Will Be Curtailed If 
Attorney Immunity Shields Entities’ Deliberate Violations. 

 
The State acts as a sovereign in investigating and bringing enforcement actions 

based on civil offenses under the TMFPA. Both federal and State law impose 

exacting sanctions on those who violate the integrity of the Medicaid program. The 

federal Social Security Act imposes penalties and assessments for Medicaid program 
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violations. 42 U.S.C. § 1320a-7a. Texas law, likewise, authorizes criminal 

punishment for Medicaid violations and provides a parallel enforcement mechanism 

in the form of TMFPA civil remedies. The Medicaid program requires States, as a 

condition of receiving matching funds, to implement fraud detection and prevention 

measures. For one, a State must have a “medicaid fraud control unit,” 

42 U.S.C. § 1396a(a)(42)(B)(ii)(IV)(cc), which investigates program violations and 

can refer matters for criminal prosecution or “to an appropriate State agency” for 

other action, 42 C.F.R. § 1007.11. In Texas, those enforcement actions can take the 

form of criminal proceedings, administrative proceedings under chapter 32 of the 

Human Resources Code, or civil proceedings under the TMFPA. Fundamentally, 

TMFPA suits are sovereign law-enforcement actions to vindicate the public interest.  

“Similar to the federal False Claims Act . . ., the Texas Medicaid Fraud 

Prevention Act is a powerful tool for targeting fraud against the Texas Medicaid 

program and securing the program’s integrity.” In re Xerox Corp., 555 S.W.3d 518, 

525 (Tex. 2018). The Texas Attorney General has “broad investigative and 

enforcement authority.” Id. The TMFPA is intentionally “onerous” and 

“undeniably punitive,” and the statute allows for “death-penalty administrative 

sanctions.” Id. at 525–27.  
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“As a government program with limited resources, enforcement [of the 

TMFPA] is particularly important to remedy and prevent the fraud, abuse, and 

waste that diverts funds that could otherwise be used to provide essential health-care 

services to the residents of the State of Texas.” In re RGV Smiles by Rocky L. Salinas 

D.D.S. P.A., 626 B.R. 278, 286 (S.D. Tex. 2021); see also Xerox, 555 S.W.3d at 525 

(“[T]he Texas Medicaid Fraud Prevention Act is a powerful tool for targeting fraud 

against the Texas Medicaid program and securing the program’s integrity.”). The 

TMFPA is intended to “punish past, and to deter future, unlawful conduct, not to 

ameliorate the liability of wrongdoers.” Id. at 527. Here, PPFA seeks to avoid 

punishment by asserting attorney immunity for its violations of the TMFPA. If the 

Court were to entertain PPFA’s argument here—where PPFA, L&L, and the 

Affiliates operate as one and the same—it would open the floodgates for every 

Medicaid provider to employ in-house counsel to ensure the ability to invoke those 

attorneys’ rights to assert immunity. And certainly entities facing liability under the 

TMFPA would simply assert their attorneys were involved in the entity’s challenged 

conduct. Such an effect would eviscerate Texas’s authority under the TMFPA and 

gut the powerful civil enforcement mechanism the Texas Legislature provided to 

safeguard taxpayer dollars. This Court should reject PPFA’s blatant attempts to 

avoid the consequences of violating the law by expanding the immunity privilege. 
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Conclusion 

The Court should affirm the judgment of the district court rejecting PPFA’s 

invocation of attorney immunity to its conduct. 
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