
UNITED STATES DISTRICT COURT  

FOR THE DISTRICT OF MASSACHUSETTS 

 

 

BAGLY, et al., 

 

  

Plaintiffs,   

  

 v.  

 Civil Action No. 20-cv-11297-PBS 

U.S. DEPARTMENT OF HEALTH AND 

HUMAN SERVICES, et al., 

 

  

Defendants. 

  

 

PLAINTIFFS’ COMBINED RESPONSE TO DEFENDANTS’ MOTIONS TO STAY OR 
EXTEND SUMMARY JUDGMENT BRIEFING 

Now that the Department of Health and Human Services (“HHS”) has made available for 

public inspection a new proposed rule implementing Section 1557 of the Affordable Care Act, see 

ECF No. 150-1, Defendants have filed two motions related to the Plaintiffs’ pending summary-

judgment motion.  In one motion, Defendants ask the Court for a 30-day extension of the time in 

which to file an opposition brief to Plaintiffs’ partial motion for summary judgment. ECF No. 152.  

In the other, Defendants ask the Court to stay summary-judgment briefing indefinitely, order the 

parties to meet and confer on mootness, and—in the event of disagreement—brief the issue of 

mootness prior to any resolution of the Plaintiffs’ summary-judgment motion.  ECF No. 151.  

Plaintiffs consent to the first request.  Plaintiffs oppose the second.  

For three reasons, a stay based on a potential, yet-to-be-asserted suggestion of mootness 

makes little sense here.   First, as the party suggesting mootness, it is Defendants’ burden to prove 

that the case is moot.  See, e.g., Already, LLC v. Nike, Inc., 568 U.S. 85, 92 (2013); Friends of the 

Earth, Inc. v. Laidlaw Env’t Servs. (TOC), Inc., 528 U.S. 167, 170 (2000); Ramirez v. Sanchez 

Ramos, 438 F.3d 92, 100 (1st Cir. 2006) (“[T]the party raising a mootness defense has the burden 
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of establishing the facts necessary to sustain that defense.”).  By seeking to stay summary-

judgment briefing “pending resolution of mootness,” ECF No. 151 at 3, Defendants attempt to flip 

this burden—and avoid their own.  The case is live until the Defendants prove it is not.   

Second, and relatedly, the parties may pursue any settlement negotiations in parallel with 

the summary judgment briefing.  Although Defendants suggest that the Court should stay 

summary-judgment briefing while Plaintiffs “decide if they want to voluntarily dismiss the case,”  

ECF No. 151 at 2, this statement in Defendants’ submissions stems only from Defendants’ own 

speculation about Plaintiffs’ position.  Plaintiffs did not ask Defendants to make this representation 

on the Plaintiffs’ behalf.  And the Plaintiffs do not need time to consider how the Final Rule affects 

their case.  Plaintiffs will not be moving to voluntarily dismiss the litigation.  Instead, Defendants 

will need to shoulder their own burdens in this litigation.   

Third, the parties need not submit separate briefing on mootness.  If Defendants believe 

that some or all of Plaintiffs’ claims are mooted by HHS’s new final rule, Defendants will surely 

argue that point in their brief opposing summary judgment.  Indeed, that is the traditional forum 

for such arguments.  See, e.g., Soto v. City of Cambridge, 193 F. Supp. 3d 61, 69 (D. Mass. 2016) 

(mootness raised by defendant in opposition to plaintiff’s summary-judgment brief); 

Courtemanche v. Gen. Servs. Admin., 172 F. Supp. 2d 251, 256, 265 (D. Mass. 2001) (mootness 

argument asserted by defendant in summary-judgment motion).  Defendants offer no reason why 

this Court should depart from the ordinary course here.  

For each of these reasons, the more reasonable path forward is to accommodate 

Defendants’ request for a 30-day extension to file their opposition brief and allow the parties to 

brief the issues of mootness within the context of the summary-judgment briefing.  Accordingly, 

Plaintiffs respectfully request that the Court (1) grant in part Defendants’ motion for a 30-day 
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enlargement of time to file a response to Plaintiffs’ summary-judgment motion (ECF No. 152), 

with a commensurate extension of Plaintiffs’ reply-brief deadline; and (2) deny as moot 

Defendants’ motion to stay summary-judgment briefing (ECF No. 151).  A proposed order is 

attached. 

Dated: May 3, 2024 Respectfully submitted, 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on May 3, 2024, a copy of the foregoing was filed and served 

via ECF on all counsel of record. 

/s/ Gregory F. Noonan 
Gregory F. Noonan  
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UNITED STATES DISTRICT COURT  

FOR THE DISTRICT OF MASSACHUSETTS 

 

 

BAGLY, et al., 

 

  

Plaintiffs,   

  

 v.  

 Civil Action No. 20-cv-11297-PBS 

U.S. DEPARTMENT OF HEALTH AND 

HUMAN SERVICES, et al., 

 

  

Defendants. 

  

 

 
[PROPOSED] ORDER 

 
Upon consideration of Defendants’ Motion for Enlargement of Time (ECF No. 152), 

Defendants’ Motion to Stay Summary Judgment Briefing Pending Resolution of Mootness (ECF 

No. 151), Plaintiffs’ combined response, and good cause shown, it is hereby 

 ORDERED that Defendants’ Motion for an Enlargement of Time is GRANTED IN PART.  

Defendants shall receive a 30-day extension to file a response to Plaintiffs’ partial motion for 

summary judgment, which shall be due on June 3, 2024, with a proportionate extension of 

Plaintiffs’ reply-brief deadline, which shall be due on June 24, 2024; and it is further 

 ORDERED that Defendants’ Motion to Stay Summary Judgment Briefing Pending 

Resolution of Mootness is DENIED AS MOOT. 

 SO ORDERED. 
 
 
 
              
Date       Honorable Patti B. Saris  

United States District Judge 
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