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INTRODUCTION

Defendants’ responses all suffer the same fatal defect: they conflict with binding precedent.
Defendants’ claim that Plaintiffs lack standing to challenge a policy that works direct, predictable,
and imminent fiscal harm contradicts both Supreme Court and First Circuit decisions. Their view
that courts may not enjoin federal officials’ unconstitutional acts absent an additional statutory
cause of action has been repeatedly rejected. Their claim that the President can exclude, by
executive fiat, children born on U.S. soil from the Constitution’s promise of citizenship is contrary
to caselaw, history, and a federal statute. And their remedial arguments are inconsistent with settled
law. This Court need only cite binding and well-reasoned Supreme Court precedents to resolve
this dispute—and to invalidate this unprecedented attack on an inviolable constitutional principle.

ARGUMENT

I. PLAINTIFFS HAVE STANDING UNDER SETTLED LAW.

Controlling decisions have consistently held that States may challenge federal actions that
increase state spending or deprive the States of federal funds. Recently, for example, the Supreme
Court allowed Missouri to challenge a federal student-debt relief plan because its instrumentality
would collect fewer fees for servicing federal loans under the plan. Biden v. Nebraska, 600 U.S.
143 S. Ct. 2355, 2366 (2023); accord, e.g., Dep’t of Com. v. New York, 588 U.S. 752, 767
(2019) (States could challenge proposed census question because it would cause them to “lose out
on federal funds”). The First Circuit has likewise recognized Massachusetts’ standing to challenge
a federal regulation allowing health plans to opt out of contraceptive coverage because the
Commonwealth would bear the cost of replacing some of that coverage. Massachusetts v. HHS,
923 F.3d 209, 222-27 (1st Cir. 2019). Plaintiffs here have established, with ample and undisputed
evidence, that the Order will have a similarly direct and imminent effect on their budgets in light

of their preexisting policies—an injury this Court can redress. See Doc. No. 5 at 14-15, 21-23.
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Defendants’ responses flout precedent. Defendants first claim that Plaintiffs lack standing
because their injuries are “incidental” effects of the Order. They rely on Texas v. United States,
599 U.S. 670 (2023), but that case—as the Supreme Court held—was an “extraordinarily unusual
lawsuit” in which two States asked “the Federal Judiciary to order the Executive Branch to ...
make more arrests.” Id. at 674, 686. The Court ultimately found a lack of standing based on unique
concerns about prosecutorial discretion that have no purchase here. See id. at 676-81. The Texas
plaintiffs, moreover, had offered only a vague contention that “the[y] would incur additional costs
because the Federal Government [was] not arresting more noncitizens.” Id. at 676. Here, by
contrast, the record shows direct and predictable links between the Order and Plaintiffs’ impending
financial loss. As Nebraska held, that satisfies Article III. See 143 S. Ct. at 2366.

Defendants’ claim that Plaintiffs lack standing because their injuries are “self-inflicted” is
likewise contrary to settled law. See Doc. No. 92 at 19-20 (arguing that Plaintiffs “voluntarily
chose[] to provide” benefits to noncitizens). If Defendants’ characterization were enough to defeat
standing, the result in both Nebraska and Massachusetts would have been different: federal law
did not force Missouri to service federal student loans, and Massachusetts had no federal obligation
to cover contraceptive care. That both States nevertheless had standing—given the predictable
harm to their treasuries based on their preexisting policies—shows that Defendants’ sweeping
conception of “self-inflicted” injury is inconsistent with settled law. See, e.g., New York v. Yellen,
15 F.4th 569, 575-77 (2d Cir. 2021) (standing based on predictable fiscal harm to state taxes).

Finally, Defendants incorrectly argue that Plaintiffs improperly advance the rights of third
parties under the Citizenship Clause. In fact, Plaintiffs press their own interests in avoiding fiscal
harm from an unlawful executive order. Defendants’ reference to parens patriae suits is thus a non

sequitur. So is their reliance on South Carolina v. Katzenbach, 383 U.S. 301 (1966), and Haaland
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v. Brackeen, 599 U.S. 255 (2023): the States in those cases did not suffer concrete harm at all—
much less the kind of quintessential fiscal harm here. See, e.g., Haaland, 599 U.S. at 296 (“Texas
is not injured by the [allegedly unequal] placement preferences [for Indian children].”).!

II. PLAINTIFFS HAVE VALID CAUSES OF ACTION UNDER SETTLED LAW.

Plaintiffs properly seek declaratory and injunctive relief to avoid injury from an Order that
is both ultra vires under the Constitution and INA (Counts I-III) and unlawful under the APA
(Count IV). Defendants argue that “the Constitution does not generally provide a cause of action
to pursue affirmative relief,” Doc. No. 92 at 24, but the Supreme Court has repeatedly held that
plaintiffs may pursue prospective equitable relief without a separate statutory cause of action to
stop government officials from violating the Constitution or exceeding their lawful authority. See
Armstrong v. Exceptional Child Ctr., Inc., 575 U.S. 320, 329 (2015) (describing “equitable relief
that is traditionally available to enforce federal law”); Free Enter. Fund v. PCAOB, 561 U.S. 477,
491 n.2 (2010) (recognizing, “as a general matter,” a “private right of action directly under the
Constitution”); Harmon v. Brucker, 355 U.S. 579, 581-82 (1958) (similar); Bell v. Hood, 327 U.S.

678, 684 (1946) (similar).? Indeed, the case Defendants cite confirms the point: even as the Court

! That one of Plaintiffs’ claims rests on the violation of an individual constitutional right does not
change that conclusion. Indeed, Massachusetts arose in the same posture: the Commonwealth
asserted (among other things) that the regulation violated the Equal Protection Clause, see 301 F.
Supp. 3d 248, 250 (D. Mass. 2018), and the First Circuit held that it had standing to seek relief for
its pocketbook injuries, 923 F.3d at 222. Moreover, Plaintiffs are not challenging the
constitutionality of federal statutes, as in Katzenbach and Haaland, but an executive action that
violates federal law. Cf. Massachusetts v. EPA, 549 U.S. 497, 520 n.17 (2007) (explaining “critical
difference between allowing a State ‘to protect her citizens from the operation of federal statutes’
... and allowing a State to assert its rights under federal law (which it has standing to do)”).

2 This logic also applies to the INA claim, which is a separation-of-powers claim positing that the
Executive contravened the limits Congress placed on it. Notably, the plaintiff states in Nebraska
brought exactly that kind of wultra vires claim. See J.A. 36-37, 143 S. Ct. 2355 (2023),
www.bit.ly/40YajdR. Nor is there any basis to claim Plaintiffs have some alternative remedy here,
see Doc. No. 92 at 23-25, because they cannot file challenges to adjudicate an individual’s
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declined to address whether the Takings Clause permits damages claims, it cited numerous cases
allowing injunctive relief under the Clause. DeVillier v. Texas, 601 U.S. 285, 292 (2024).

Defendants also err in arguing that Plaintiffs’ APA claims fail on the ground that any
agency action is nonfinal. Even assuming Defendants’ premise, the APA permits judicial review
of nonfinal agency action in the event of an “outright violation of a clear statutory provision.”
Ticor Title Ins. Co. v. FTC, 814 F.2d 731, 749 (D.C. Cir. 1987). Such a clear violation exists here.
The President ordered defendant agencies to take blatantly unlawful action by February 19. The
illegality of those actions does not depend on any forthcoming decisions. For example, whether
the SSA may deny Social Security cards to children born on U.S. soil does not turn on the precise
denial process that SSA implements. In those circumstances, an APA suit is appropriate.

III.  PLAINTIFFS’ CLAIMS PREVAIL ON THE MERITS UNDER SETTLED LAW.

Defendants’ interpretation of birthright citizenship is contrary to Supreme Court precedent,
centuries of history, and a longstanding federal statute.

While Defendants seek to distinguish Wong Kim Ark on its facts, see Doc. No. 92 at 30-
32, that case provided a considered and detailed analysis of the Fourteenth Amendment’s text,
common-law backdrop, and originalist sources in holding that U.S.-born children of foreigners
have birthright citizenship subject only to certain precisely defined exceptions—none of which is
based on the duration or lawfulness of their parents’ presence in the country. See Doc. No. 5 at 16-
17; United States v. Wong Kim Ark, 169 U.S. 649, 693 (1898).° Indeed, while Defendants’ core

premise is that whether one is “subject to the jurisdiction” of the United States does not turn on

citizenship. Cf. South Carolina v. Regan, 465 U.S. 367, 373 (1984); New York, 15 F.4th at 577-79
(rejecting argument that Anti-Injunction Act bars suits by States, who cannot bring their own tax-
refund suits and thus lack adequate alternative remedies).

> The exception for “alien enemies in hostile occupation,” Doc. No. 92 at 38, is plainly
inapplicable: neither undocumented nor temporary immigrants exert hostile territorial control.
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whether a person must obey U.S. laws, Doc. No. 92 at 26, Wong Kim Ark is explicit: “[ A]n alien
is completely subject to the political jurisdiction of the country in which he resides” because “for
so long a time as he continues within the dominions of a foreign government,” he “owes obedience
to the laws of that government.” 169 U.S. at 693-94. Similarly, though Defendants contend that a
person is “subject to the jurisdiction” if he is born “in the allegiance” of the United States, Doc.
No. 92 at 27-28, the Court explained that “allegiance” in this context means “nothing more than
the tie or duty of obedience” to the sovereign’s laws. 169 U.S. at 659.* Because no one could
dispute that noncitizens here with temporary status or without authorization have a “duty of
obedience” to U.S. laws, they are subject to U.S. jurisdiction—and their children are citizens.
Defendants seek support from Elk v. Wilkins, 112 U.S. 94 (1884), but that case confirms
Plaintiffs’ position. Elk explained that the “evident meaning” of the phrase “subject to the
jurisdiction” is “not merely subject in some respect or degree to the jurisdiction of the United
States, but completely subject to their political jurisdiction.” Id. at 102 (emphasis added); Wong
Kim Ark, 169 U.S. at 680 (same). That distinction refutes Defendants’ surplusage argument, Doc.
No. 92 at 27 (asserting that Native Americans and foreign diplomats are “subject, at least to some
extent” to the nation’s legal authority). The children of Native Americans and diplomats are not
“subject to the jurisdiction” within the meaning of the Citizenship Clause because they enjoy
substantial—even if not unlimited—immunity. Elk, 112 U.S. at 99-100 (Native Americans
generally exempt from taxation and federal laws); Wong Kim Ark, 169 U.S. at 678-79 (various

“immunities” to which foreign ambassadors and ministers are “entitled by the law of nations”). By

* See also id. at 708 (Fuller, J., dissenting) (using “allegiance” and “obedience” interchangeably);
Noah Webster, An American Dictionary of the English Language 35 (George & Charles Merriam
1860) (Ex. A) (defining “allegiance” as “[t]he tie or obligation of a subject to his prince or
government; the duty of fidelity to a king, government, or state,” and noting “[e]very native or
citizen owes allegiance to the government under which he is born”™).
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contrast, those here without legal authorization or with temporary status are not afforded such
broad immunity from our laws—and so are “subject to the jurisdiction” of the United States.
Moreover, Elk emphasized that the petitioner was born into an “alien nation” within the United
States, effectively “within the domain of a foreign government,” 112 U.S. at 99—a singular
distinction applicable to tribal members that does not apply to the children excluded by the Order.

Defendants’ efforts to equate jurisdiction with “domicile” also fail. See Doc. No. 92 at 30-
31 (claiming “temporary visitors and unlawfully present aliens” lack “allegiance” to the United
States absent “domicile”). As Wong Kim Ark noted, the English common-law and Founding-era
understandings of jurisdiction on which its holding was based were entirely distinct from domicile.
See 169 U.S. at 657 (noting at common law that “every person born within the dominions of the
crown ... whether the parents were settled, or merely temporarily sojourning, in the country, was
an English subject”); id. at 686 (discussing C.J. Marshall’s explication of “jurisdiction” in
Schooner Exch. v. McFaddon, 11 U.S. 116 (1812), when concluding that “private individuals of
another nation” who visit a country “for purposes of business or pleasure” are not “exempt[] from
the jurisdiction of the country in which they are found™); 11 U.S. at 144 (holding “merchant vessels
enter[ing] for the purposes of trade” must “owe temporary and local allegiance” and be “amenable
to the jurisdiction of the country,” or else they would “subject the laws” of that country “to
continual infraction”). As Wong Kim Ark put it, whether a person “within the dominions of a
foreign government” is subject to that government’s jurisdiction operates “[iJndependently of”

their “intention to continue such residence” or “domiciliation.” 169 U.S. at 693-94.°> While Wong

> Defendants’ reliance on a hodgepodge of historical sources at odds with Wong Kim Ark’s clear
rejection of their “domicile” theory, see Doc. No. 92 at 32-38, is simply an attempt to relitigate
binding precedent. All of these sources predate Wong Kim Ark, most are considered in that opinion,
and several are featured by the dissent. Compare Doc. No. 92 at 32-38 with Wong Kim Ark, 169
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Kim Ark notes that domicile in a nation would be sufficient to require their allegiance and subject
that person to the nation’s jurisdiction, Doc. No. 92 at 30-31, Defendants make a logical error in
claiming domicile is therefore necessary. Nor does Wong Kim Ark stand alone. See INS v. Rios-
Pineda, 471 U.S. 444, 446 (1985) (unanimously noting child of undocumented resident was a
citizen); United States ex rel. Hintopoulos v. Shaughnessy, 353 U.S. 72, 73 (1957) (noting U.S.-
born child was “of course, an American citizen by birth,” despite parents’ “illegal presence”).®
Defendants cannot overcome Supreme Court precedent, and the text and history underlying
it, by citing the 1866 Civil Rights Act, which granted statutory citizenship to persons born in the
United States “not subject to any foreign power.” Doc. No. 92 at 28-29. Even leaving aside that
“one version of a text is shoddy evidence of the public meaning of an altogether different text,”
Gamble v. United States, 587 U.S. 678, 684 (2019), Defendants do not explain why immigrants
here with temporary status or without lawful status are subject to a foreign power. Their argument
again appears predicated on a vague understanding of “allegiance,” see Doc. No. 92 at 28-29, but
there is no dispute that these groups owe allegiance to—i.e., have a duty to obey the laws of—the
United States while here, like lawful permanent residents. In any event, Wong Kim Ark carefully

considered how the earlier statutory language differed from the Citizenship Clause, and determined

that the difference reaffirmed the drafters’ intent broadly to confer citizenship to those born on

U.S. at 661, 679 (citing Story, Conflict of Laws § 48); id. at 666 (citing Hall, International Law
§ 68 (4th ed.)); id. at 692-93 (citing Benny v. O ’Brien, 32 A. 696 (N.J. 1895)); id. at 708 (dissent)
(citing Vattel, Law of Nations § 212); id. at 718 (dissent) (quoting Story); id. at 718-19 (dissent)
(citing Miller, Lectures on Constitutional Law at 279); id. at 719 (dissent) (discussing Hausding
and Greisser passport denials). The Wong Kim Ark majority soundly rejected Defendants’ view.

® Plyler v. Doe also makes clear that there is “no plausible distinction with respect to Fourteenth
Amendment ‘jurisdiction’ can be drawn between resident aliens whose entry into the United States
was lawful, and resident aliens whose entry was unlawful.” 457 U.S. 202, 211 n.10 (1982). The
fact that tribal members are entitled to equal protection when States exercise their limited
jurisdiction against them, Doc. No. 92 at 44-45, even though they are not “completely subject” to
U.S. jurisdiction under the Citizenship Clause, does not negate Plyler’s holding.
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U.S. soil. See 169 U.S. at 688; see also James C. Ho, Defining “American:” Birthright Citizenship
& the Original Understanding of the 14th Amendment, 9 Green Bag 2d 367, 373 (2006).

Even if this Court were convinced that it could contravene precedent in its construction of
the Constitution, Plaintiffs would still prevail on their statutory claim. See Doc. No. 1 at 44 (Count
IIT). Although Defendants claim there is no basis to treat the Constitution and statutes differently,
laws take their meaning from how they would have been understood at the time of enactment. And
as of 1940, see Nationality Act of 1940, ch. 876, § 201, 54 Stat. 1137, 1138, there was no doubt
that “subject to the jurisdiction” codified birthright citizenship, regardless of the immigration status
of the child’s parents. See Lamar, Archer & Cofrin, LLP v. Appling, 584 U.S. 709, 721-22 (2018)
(presuming the enacting Congress is “aware of the longstanding judicial interpretation of [a]
phrase” that it codifies “and intend[s] for it to retain its established meaning”); United States v.
Place, 693 F.3d 219, 229 (1st Cir. 2012). Indeed, when a member of Congress inquired whether
the bill could be amended to exclude persons living abroad “who happen to have been born here”
to “alien parents” and departed the country “in early infancy” to be “brought up in the countries of
their parents,” all agreed that “it is not a matter we have any control over” because there was “no
proposal ... to change the Constitution.” Hrgs. Before Comm. on Imm. & Naturalization on H.R.
6127, 76th Cong. 37, 38 (1940) (Ex. B). The INA thus codified Congress’s understanding that the
length of a parent’s stay does not impact a child’s birthright citizenship.

Defendants’ resort to policy arguments cloaked as “interpretive principles,” Doc. No. 92
at 38-41, fares no better. First, Defendants’ plea to the President’s authority over “status of aliens”
begs the question: under the Citizenship Clause, the affected children are not “aliens” in the first
place. Nor is the President empowered to re-define them as such because he believes punishing

the children of “wrongdoers” will deter illegal entry—a belief neither the Order nor Defendants’
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brief substantiates with facts. Second, while Congress may consider various policy concerns when
exercising its authority over naturalization rules, see Doc. No. 92 at 39-41, no branch can nullify
a constitutional right to citizenship. See Nishikawa v. Dulles, 356 U.S. 129, 138 (1958) (because
the “Constitution has conferred” birthright citizenship, “neither the Congress, nor the Executive,
nor the Judiciary, nor all three in concert, may strip [it] away”). That was, indeed, the purpose of
the Citizenship Clause: having learned the painful lessons of Dred Scott, the Framers of the
Fourteenth Amendment understood “our country should never again trust to judges or politicians
the power to deprive from a class born on our soil the right of citizenship.” Legislation Denying
Citizenship at Birth to Certain Children Born in the United States, 19 Op. O.L.C. 340, 1995 WL
1767990, *6 (1995). Defendants’ effort to upend that core principle must be rejected.

IV.  PLAINTIFFS’ REMEDY FOLLOWS FROM SETTLED LAW.

This Court should grant a preliminary and/or permanent injunction to prevent Defendants
from violating the Citizenship Clause and the INA, as they have been directed to do on February
19. Aside from their incorrect argument that Plaintiffs’ impending injuries are not attributable to
the Order, but see Doc. No. 5 at 14-15, 21-23, Defendants’ only response to Plaintiffs’ irreparable
harm is to baselessly speculate that Plaintiffs might remedy their fiscal injuries via administrative
processes. Doc. No. 92 at 47. But no such process could compensate Plaintiffs for (i) the burdens
and costs incurred to re-design Plaintiffs’ eligibility verification systems, (ii) extra payments for
at-risk children due to their ineligibility for federal assistance, or (iii) the EAB funding they lose
when families do not obtain an SSN at birth. Doc. No. 5 at 11-13.” Nor do Defendants offer a

legitimate public interest that can outweigh these harms. Any interest in protecting the statutory

7 And though an HHS appeals board considers specific cost disallowances in certain programs, it
does not adjudicate constitutional claims regarding the eligibility of large swaths of the population.
See ChildCareGroup v. Dep’t of Health & Human Servs., DAB No. 3010, at 11 (2020).
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“discretion exercised by immigration officials,” Arizona v. United States, 567 U.S. 387, 396
(2012), is not at issue here, where the Executive seeks to trample over constitutional and statutory
dictates—on the precise issue the Fourteenth Amendment’s framers removed from the political
process entirely. See OLC Op. at *6. And on the other side of the ledger is the abrogation of a 127-
year-old precedent and practice, the loss of citizenship for millions of American-born children,
and the chaotic disruption of Plaintiffs’ critical child health and welfare programs.®

Plaintiffs’ injuries could only be remedied with a nationwide injunction because children
and families can and do move from one jurisdiction to another—a key factual point Defendants do
not deny. Doc. No. 5 at 25-26. Defendants brush this aside, without any explanation, as a “spillover
effect.” Doc. No. 92 at 49-50. But the harms to Plaintiffs from allowing the Order to take effect
in other jurisdictions are the exact same harms of allowing it to take effect within their borders—
the loss of federal funding for serving the affected children and the administrative cost and burdens
of standing up new eligibility verification systems. Thus, if the Court concludes that injunctive
relief is needed to remedy Plaintiffs’ injuries, that injunction necessarily must be nationwide. Nor
is that burdensome for Defendants, as the Federal Government has for over a century (and until
just weeks ago) complied with this understanding nationwide—just as Wong Kim Ark commands.

CONCLUSION

For the above reasons, the Court should grant Plaintiffs’ motion for injunctive relief.

$ Defendants are also wrong that Plaintiffs may not obtain declaratory relief against the President.
See CREW v. Trump, 302 F. Supp. 3d 127, 139 n.6 (D.C. Cir. 2018) (rejecting government’s
claim). Courts routinely enjoin the enforcement of executive orders. See, e.g., Kentucky v. Biden,
23 F.4th 585, 612 (6th Cir. 2022) (enjoining enforcement of EO mandating certain vaccinations);
State v. Nelson, 576 F. Supp. 3d 1017, 1040 (M.D. Fla. 2021) (granting injunction “prohibiting
enforcement of” EO). And when an injury cannot be “redressed fully” by enjoining other federal
defendants, an injunction against the President can also be appropriate. Hawai ‘i v. Trump, 859
F.3d 741, 788 (9th Cir. 2017); Missouri v. Biden, 738 F. Supp. 3d 1113, 1145 (E.D. Mo. 2024).

10
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T0O REVISE AND CODIFY THE NATIONALITY LAWS OF
THE UNITED STATES INTO A COMPREHENSIVE NATION-

AIATY CODE

WEDNESDAY, JANUARY 17, 1840

House oF REPRESENTATIVES,

CoMMITTEE ON IMMIGRATION AND NATURALIZATION,
- Washington, D. C.

The Committee on Immigration and Naturalization met in the
hearing room, Old House Office Building, at 10: 55 a. m., Hon. Samuel
Dickstein (chairman of the committee) presiding.

The CHAIRMAN. The committee now has under consideration H. R.
6127, a bill to revise and codify the nationality laws of the United
States into a comprehensive nationality code.

Without objection the bill will be made a part of the record and
inserted at this point.

(The bill above referred to is as follows:)

[H. R. 6127, 76th Cong., 1st sess.]

A BILL To revise and codlify the nationality laws of the United States into a comprehensive
nationality code .

Be it enacted by the Senate and House of Represcentatives of the United States
of America in Congress assembled, That the nationality laws of the Unised States
are revised and codified as follows:

TITLE 1

SecTioN 1. This Act may be cited as the Nationality Act of 1939.
CHAPTER I—DEFINITIONS

Skc. 101. For the purposes of this Act— i
(a) The term “national” means a person owing permanent allegiance to a
state.
(b) The term “national of the United States” means (1) a citizen of the
United States, or (2) a person who, though not a citizen of the United States,
owes permanent allegiance to the United States.
(¢) The term “naturalization” means the conferring of nationality of a state
. upon a person after birth.
‘": (d) The term “United States” when used in a geographical sense means the
¢ continental United States, Alaska, Hawaii, Puerto Rico, and the Virgin Islands
N of the United States.

(e) The term “outlying possessions” means all territory, other than as speci-
fied in subsection (d), over which the United States exercises rights of sovereignty.

(f) The term “parent” includes in the case of a posthumous child a deceased
parent.

(g) The term “minor” means a person under twenty-one years of age.

SEc. 102. For the purposes of chapter 1II of this Act—

(a) The term “State” includes (except as used in subsection (a) of section
301), Alaskn, Hawaii, the District of Columbia, Puerto Rico, and the Virgin
~ " Islands of the United States. .

1
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(b) The term “naturalization court,” unless otherwise particularly described,
means a court authorized by subsection (a) of section 301 to exercise naturaliza-
tion jurisdiction.

(c¢) The term “clerk o feourt” means a clerk of a naturalization court.

(d) The terms “Commissioner” and “Deputy Commissioner” mean the Com-
missioner of Immigration and Naturalization and a Deputy Commissioner of
Immigration and Naturalization, respectively.

(e) The term “Secretary’ means the Secretary of Labor.

(f) The term *‘Service” means the Immigration and Naturalization Service of
the United States Department of Labor

(g) The term “designated examiner”’ means an examiner or other ofﬁcer of
the Service designated under section 332 by the Commissioner.

(h) The term “child” includes a child legitimated under the law of the child’s
residence or domicile, whether in the United States or elsewhere; also a child
adopted in the United States, provided such legitimation or adoption takes place
before the child reaches the age of sixteen years and the child is in the legal
custody of the legitimating or adopting parent or parents.

SEc. 103. For the purposes of subsections (a) and (b) of section 402 of this
Act, the term “foreign state” includes outlying possessions of a foreign state,
but does not include self-governing dominions or territory under mandate, which,
for the purposes of these subsections, shall be regarded as separate states.

Spc. 104. For the purposes of section 201, 402, 403, 404, and 403 of this Act,
the place of general abode shall be deemed the place of residence.

CHAPTER II—NATIONALITY AT BIRTH

Skc. 201. The following shall be nationals and citizens of the United States
at birth:

(a) A person born in the United States, and subject to the jurisdiction thereof ;

(b) A person born in the United States to a member of an Indian, Eskimo,
Aleutian, or other aboriginal tribe: Provided, That the granting of citizenship
under this subsection shall not in any manner impair or otherwise affect the
right of such person to tribal or other property;

(¢) A person born outside of the United States and its outlying possessions
of parents both of whom are citizens of the United States and one of whom
has resided in the United States or one of its outlying possessions, prior to the
birth of suich person;

(d) A person born outside of the United States and its outlying possessions
of parents one of whom is a citizen of the United States who resided in the
United States or one of its outlying possessions prior to the birth of such person,
and the other of whom is a national, but not a citizen of the United States;

(e) A person born in an outlying possession of the United States of parents
one of whom is a citizen of the United States who resided in the United States
or one of its outlying possessions prior to the birth of such person;

(f) A child of unknown parentage found in the United States, until shown
not to have been born in the United States;

(g) A person born outside the United States and its outlying possessions
of parents one of whom is a citizen of the United States who has had ten years’
residence in the United States or one of its outlying possessions, the other being
an alien: Provided, That, in order to retain such citizenship, the child must
reside in the United States or its outlying possessions for a period or periods
totaling five years between the ages of thirteen and twenty-one years, and
must within six months after his twenty-first birthday take an oath of allegiance
to. the United States: Provided further, That if the child has not taken up a-
residence in the United States or its outlying possessions by the time he reaches
the age of sixteen years, or if he resides abroad for such a time that it becomes
impossible for him to complete the five years’ residence in the United States or
its outlying possessions before reaching the age of twenty-one years, his Ameri-
can citizenship shall thereupon cease.

The preceding provisos shall not apply to a child born abroad whose American
parent is at the time of the child’s birth residing abroad solely or principally
to represent the Government of the United States or a bona fide American edu-
cational, scientific, philanthropic, religious, commercial, or financial organization,
having its principal office or place of business in the United States, or an inter- .
national agency of an official character in which the United States participates,
for which he receives a substantial compensation ;

Go glc
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(h) The foregoing provisions of subsection (g) concerning retention of citizen-
ship shall apply to a child born abroad subsequent to May 24, 1934.

SEc. 202. All persons born in Puerto Rico on or after April 11, 1899, subject
to the jurisdiction of the United States, residing on the effective date of this
Act in Puerto Rico or other territory over which the United States exercises
rights of sovereignty and not citizens of the United States under any other
Act, are hereby declared to be citizens of the United States.

Sec. 203. Unless otherwise provided in section 201, the following shall be
nationals, but not citizens, of the United States at birth:

(a) A person born in an outlying possession of the United States of parents
one of whom is a national, but not a citizen, of the United States;

(b) A person born outside the United States and its outlying possessions
of parents both of whom are nationals, but not citizens, of the United States,
and have resided in the United States or one of its outlying possessions
prior to the birth of such person;

(¢) A child of unknown palentage found in an outlying possession of the
United States, until shown not to have been born in such outlying possession.

SEc. 204. The provisions of section 201, subsections (c), (d), (e), and (g),
and section 203, subsections (a) and (b), hereof apply, as of the date of
birth, to a child, born out of wedlock, provided the paternity is established
during minority, by legitimation, or adjudication of a competent court.

In the absence of such legitimation or adjudication, the child, if the mother
had the nationality of. the United States at the time of the child’s birth, and

" had previously resided in the United States or one of its outlying possessions,
shall be held to have acquired at birth her nationality status.

CHAPTER III—NATIONALITY THROUGH NATURALIZATION
GENERAL PROVISIONS
JURISDICTION TO NATURALIZE

SEc. 301. (a) Exclusive jurisdiction to naturalize persons as citizens of the
United States is hereby conferred upon the following specified courts: District
Courts of the United States now existing, or which may hereafter be estab-
lished by Congress in any State, District Courts of the United States for the
Territories of Hawaii and Alaska, and for the District of Columbia and for
Puerto Rico, and the District Court of the Virgin Islands of the United States;
also all courts of record in any State or Territory now existing, or which
may hereafter be created, having a seal, a clerk, and jurisdiction in actions
at law or equity, or law and equity, in which the amount in controversy is
unlimited. The' jurisdiction of all the courts herein specified to naturalize
persons shall extend only to such persons resident within the respective
jurisdictions of such courts, except as otherwise specifically provided in this
chapter.

(b) A person may petition for naturalization in any court within the
State judicial district or State judicial circuit in which he resides, whether
or not he resides within the county in which the petition for naturalization is
filed.

(e¢) The courts herein specified, upon request of the clerks of such courts,
shall be furnished from time to time by the Commissioner or a Deputy Com-
missioner with such blank forms as may be required in naturalization pro-
ceedings.

(d) A person may be admitted to become a citizen of the United States
in the manner and under the conditions prescribed in this chapter, and not
otherwise.

SUBSTANTIVE PROVISIONS

ELIGIBILITY FOR NATURALIZATION

SEc. 302. The right of a person to become a naturalized citizen of the United
States shall not be denied or abridged because of sex or because such person is
married.

SEc. 303. The right to become a naturalized citizen under the provisions of this
chapter shall extend only to white persons and persons of African nativity and
persons of African descent, except that this section shall not apply to descendants
of races indigenous to the Western Hemisphere, nor to native-born Filipinos hav-
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ing we have thousands of persons living in foreign countries, usually
in the foreign countries where they were born, or where their parents
were born, having all their interests there, and their family connections,
and yet they are citizens of the United States, and they may call on
our Government for protection.

I refer not only ‘to the naturalized citizens who have gone back to
their native lands or gone to other countries—and there are many
thousands of them—but to their children, born in those countries,
who are alien in all their characteristics and connections and inter-
ests, yet have the right to enter the United States as citizens. We can-
not keep them out; they are born citizens.

Anotﬁer class is composed of those persons who are born in the
United States of alien parents and are taken by their parents to the
countries from which the parents came and of which they are nationals,
That is a dual nationality.

Many of them are taken in early infancy. There are hundreds of
thousands of those persons living around different parts of the world
who happen to have been born here and acquire citizenship under
the fourteenth amendment, but they are brought up in the countries
of their parents and they are in no true sense American, and yet they
may not only enter this country themselves as citizens, but may marry
aliens in those countries and have children and those children are born
citizens.

Mr. Rees. Pardon me. Do I understand that a person born of
alien parentage who goes abroad before he reaches the age of ma-
jority, lives in a foreign country for many, many years, marries a
native of that country, can come to the United States and bring his
family here?

Mr. FrourNoy. Yes, sir.

. Mr. Rees. As a citizen of the United States?

Mr. Frournoy. Certainly. He can live all he pleases in his fa-
ther’s country, and if he does not take the oath of allegiance, if he
avoids doing that, he remains a citizen of the United States.

Furthermore, if he marries a woman of that country he breeds
citizens of the United States. In reality they are no more citizens,
in character, than all the other inhabitants of that country.

.fThere are not a few of these cases; there are hundreds of thousands
of them.

Mr. Regs. Is there anything in this measure before us to change
that situation?

Mr. FrourNoy. We have tried to do it. 'We have done something
I think. We might have done more, probably, but we could not get
complete agreement. We have gotten something, I think, better
than what the law is now.

* Mr. Poage. Isn’t that based on the constitutional provision that
all persons born in the United States are citizens thereof?
r. FrLournoy. Yes. ’

Mr. Poace. In other words, it is not a matter we have any control
over.

Mr. FrourNoy. No; and no one wants to change that.

Mr. Poasce. No one wants to change that, of course.

Mr. FrourNoy. We have control over citizens born abroad, and we
also have control over the question of expatriation. We can provide
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for expatriation. No one proposes to change the constitutional pro-
visions.

Mr. Rees. We cannot change the citizenship of a man who went
abroad, who was born in the United States.

Mr. Frournoy. You can make certain acts of his result in a loss of
citizenship.

Mr. Rees. Surely, that way.

Mr. Frournoy. For instance, the act of 1907 has a provision that if
;1}(13. takes the oath of allegiance to a foreign state, he loses his citizen-

ip.

’IEhen we have a provision in the old act with regard to desertion
from the Army, conviction of desertion, which results in loss of citi-
zenship, although there again there is some question as to what the
law meant. But we have construed it in the State Department to
mean loss of citizenship. There is no proposal, as I say, to change
the Constitution.

Mr. Rees. No; of course not.

Mr. Frournoy. That would be absurd.

If you want me to, I think we will get along better with the various
provisions if we take them up seriatim.

Mr. Regs. I think that would be better.

Mr. Frournoy. I don’t think it is necessary, unless you think so,
Mr. Chairman, to go into these various provisions of chapter I which
are definitions and are self-explanatory.

Mr. Poage. Any of them you think you ought to discuss, do so, and
if we want to ask you about any of the others when you get through,
we can.

Mr. BurLer. How about the specific changes? Do you care to have
those discussed ¢ {

Mr. Rees. I think if you can tell us just what changes have been
made as you go along it would be well.

"~ Mr. Froornoy. That begins with chapter II.

Mr. Rees. Go ahead.

Mr. Frournoy. Chapter IT is “Nationality at birth”. Section 201
provides that the following shall be nationals and citizens of the
United States at birth:

(a) A person born in the United States and subject to the jurisdiction thereof.

That is taken of course from the fourteenth amendment to the
Constitution.

(b) A person born in the United States to a member of an Indian, Eskimo,
Aleutian, or other aboriginal tribe: Provided, That the granting of citizenship
under this subsection shall not in any manner impair or otherwise affect the
right of such persons to tribal or other property.

It is probable the court held years ago that provisions of the four-
teenth amendment did not apply to Indians living in their tribal rela-
tionship, but this does not give them citizenship.

Mr. Regs. Tell us how this law is changed insofar as it affects the
people of Alaska, Hawaii, and Puerto Rico.

Mr. FrourNoy. Those people in Alaska and Hawaii are citizens
of the United States under the law as it now exists. We have not
changed that at all.

. Mr. Rees. And (b) is just with reference to Indians and Eskimos.

Mr. Frournoy. Yes, sir. '
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